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No. 304-64. 
Secretary of Labor, 
Washington, D. C. 
Chairman of the Civil Service 
Commission, Washington, D.C. 
Each of the two members of the 
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Washington, D. C. 


Complaint, appearance 

Summons, copies (6) and copies (6) of xn ite issued. 
All ser 2/6/64. DA ser 2/6/64. AG ser 2/ 6/ 64. 
Answer of defts to complaint; c/m 4/6/64; appearance 
of David C. Acheson, Joseph M. Hannon and Gil Zim- 
merman. filed 

Calendared (AC/N) (N) 

Called Assistaant Pretrial Examiner 


First notice under Rule 13 


Interrogatories by plaintiff to defendants; c/s 3-24-65. 
filed 

Request by plaintiff for admissions; exhibits (2); 3-24-65. 
filed 

Motion of defendants for protective order & opposition to 
plaintiff's interrogatories; c/m 4-8-65; P & A; MC 4-8-65. 
filed 

Certificate of Readiness by plaintiff; c/m 4-9. filed 
Opposition of plaintiff to defendants motion for protective 
order and reply to defendants opposition to plaintiff's in- 
terrogatories. P&A, c/ser 4-16-65 filed 

Motion of defendants for summary judgmet; c/m 5/6/65; 
statement; points and authorities; appendices A, B and C; 
exhibit A; M.C. 5/6/65. filed 

Transcript of proceedings 5/10/65, pages 1-13. (Reported 
by E. Alfred Kaufman) (Court's copy) filed 

Order granting without prejudice defendants’ motion for 
protective order and holding in abeyance all discovery; 
granting plaintiff until July 10, 1965 to file cross-motion 
for summary judgment and opposition to defendant's mo- 
tion for summary judgment. (N) Youngdahl, J. 
Supplement to motion of defendants for summary judg- 
ment; Exhibit C; c/m 5/26/65. filed 

Stipulation extending time for plaintiff to oppose motion 
for summary judgment and to file cross-motion for sum- 
mary judgment through September 13, 1965. (fiat) Young- 
dahl, J. 

Stipulation extending time within which plaintiff may file 
opposition to motion for summary judgment and his cross- 
motion for summary judgment through November 15, 1965 
(fiat) Jones, J. 

Opposition of plaintiff to defendants motion for summary 


judgment; c/s 11/15/65; ser. ack. 11/15/65; statement; 
points and authorities; appendix I, with enclosures 1 thru 
24; exhibits 1 thru 16. filed | 

Motion of plaintiff for the docketing and for service bythe 
Court upon plaintiff of government Exhibit B; points and 
authorities; c/s 12/20/65; M.C. 12/20/65. filed 


Motion of plaintiff that his pending motion re: Govt. Ex. 
B, be treated as conceded and motion that defendants’ 
proposed form of judgment be rejected by the Court; 
P&A, Exhibits 17, 18, & 19, ser/ack; 1-5-66; MC filed 
Motion of plaintiff that should judgment be entered for 
defendants the Court file a memorandum opinion; P&A; 
ser/ack 1-5-66; MC filed 

Order granting defendants' motion for summary judgment 
and dismissing action; all motions for discovery hereto- 
fore entered are moot (N) Corcoran, J. 

Transcript of proceedings 12/15/65, Vol I, pp. 1-27. 
(Rep Eva Marie Sanche) (Court's copy) filed 

Exhibit B to defts motion for summary judgment. filed 
Motion of plaintiff that Court make additional findings 
and vacate judgment, P&A c/m 1-17-66, MC filed 

Order denying plaintiff's motion that Court make addi- 
tional findings pursuant to Rule 52(b) F.R.C.P.; denying 
plaintiff's motion to vacate judgment pursuant to Rule 
59(e) F.R.C.P. (N) Corcoran, J. ; 

Motion of pltf for correction of error in the record aris- 
ing from oversight or omission, exhibits 20 & 21; ser/ack 
1/27/66. M.C. 1/27/66. filed 

Motion of pltf to vacate and stay order of Jan. 20, 1966, 
P&A; ser/ack 1/27/66. filed 


Order denying motions of plaintiff that, should judgment 
be entered for the defendants, the Court file a memoran- 
{ dum opinion and that defendants proposed form of judg- 

' ment be rejected by the Court. (N) micro 1-29-66 Cor- 
coran, J. 

Order denying motion of plaintiff that his pending motion 
(filed 12-20-65 for the docketing and service of Govern- 

' ment Exhibit B be treated as conceded. (N) micro 1-29- 
66 Corcoran, J. 

Order denying plaintiff's motion for correction of error 
in the record arising from oversight or omission. (N} 
Corcoran, J. 

Order denying plaintiff's motion that the court's order of 
1-20-66 be stayed and vacated. (N) Corcoran, J. 

Notice of Appeal by pltff. from Order of January 5, 1966. 
Deposit, $5.00 by Handler. Copy mailed to U.S. Atty. 
filed 

Order allowing pltff. within 7 days to deposit $250.00 cash; 
in lieu of cost bond for filing notice of appeal (N) Sirica,J. 
Deposit of $250.00 by pltff in lieu of Cost Bond on Appeal. 
Transcript of Proceedings; pp 1-13; May 10, 1965. (Rep: 
E.A. Kaufman) Atty's. Copy filed 

Transcript of Proceedings; pp 1-27; December 15, 1965. 
(Rep: Eva Marie Sanche) filed 

Motion of pltff. for extension of time for filing record on 
appeal until May 9, 1966; P&A. c/ser. 3-31-66. Filed 
Order granting pltff's. Motion for extension of time for 
filing record on appeal and docketing appeal until May 9, 
1966. (N) McGarraghy, J. 

Order extending time for filing record on appeal and 
docketing appeal through June 3, 1966. (N) McGarraghy, 
J. 


[Filed Feb. 5, 1964] 


COMPLAINT 


Suit for Declaratory Judgment Fixing and Determining 
the Rights of Plaintiff to Salary From May 7, 1962, and 
From August 3, 1962, and the Rights of Plaintiff to "Res- 
toration to his Employment in the Metropolitan Area of 
Washington, D.C., in the U.S. Department of Labor, and 
for Other Relief in the Nature of a Mandatory Order Re- 
storing Plaintiff to His Position. 


Plaintiff, in proper person, complaining of the defendants herein, 
respectfully alleges: 

1. This action arises under Title 5, United States Code, Sec. 863; 
entitled "Discharge, suspension, etc. only for cause . . .", known as the 
Veterans’ Preference Act; under the Civil Service Commission Regula- 
tions promulgated under the mandate of the Veterans' Preference Act; 
under those laws creating the Civil Service Commission and authoriz- 
ing it to promulgate rules and regulations to carry into full effect the 
provisions, intent, and purpose of various laws; under the laws creat- 
ing the Department of Labor and authorizing the Secretary to make and 
promulgate Regulations for the conduct of said Department, and more 
specifically with reference to the Department of Labor Regulations, 
those portions of said Regulations designated respectively as Depart- 
ment of Labor Personnel Instruction No. 6(D-7), Revised August 8, 
1960, and Personnel Instruction No. 30 (E-17), dated March 6, 1961. 

2. Until his removal from the Department of Labor, effective 
August 3, 1962, with the exception of three years' of military service 
in the U. S. Marine Corps during World War I, plaintiff has been a 
classified civil service employee of the United States since January or 
February 1942. At the time of the acts herein complained of, plaintiff 
was entitled to preference under the Veterans' Preference Act of 1944. 


3. In June 1960 plaintiff transferred from the Internal Revenue 
Service to the Bureau of Labor-Management Reports (BLMR) of the 
Department of Labor. Plaintiff had career status in his new position of 
General Investigator GS-12; his post of duty was in Washington, D.C. 

4. Later, most of the investigators with jobs identical to that of 
plaintiff were reassigned from Washington, D.C., to field offices through- 
out the United States. One of those reassignments was that of plaintiff, 
whose reassignment to Detroit was to be effective April 30, 1961. But 
the effective date of the reassignment was deferred, "'. . . both at the 
pleasure of the Bureau (BLMR) and the pleasure and request of Mr. 
Handler. The deferment was mutually agreeable. There was no prob- 
lem on that."" (Department of Labor representative, at page 274 of 
transcript of plaintiff's Civil Service Commission hearing, September 
12, 1962.) 

5. Thereafter, on June 7, 1961, plaintiff's immediate supervisor 
orally advised him that his reporting date to his new post of duty in 
Detroit would be set at June 12,1961, and that written confirmation 
would follow. Plaintiff thereupon advised his supervisor that he had 
decided to avail himself of the Department of Labor's prescribed griev- 
ance procedures, and that he was filing a grievance protesting his reas- 
signment to Detroit. 

6. Later, that same day (June 7, 1961), at about 2:00 or 2:30 p.m., 
plaintiff's supervisor handed him a memorandum from plaintiff's Divi- 
sion Chief. The memorandum was dated June 7, 1961, and read in part 
as follows: ". . . you are now advised that you are to report to your new 
post of duty at Detroit, Michigan, effective 8:15 tomorrow morning, 
June 8, 1961. Any... leave arrangements should be made with the 
Area Director at Detroit." 

7. Still later the same day (June7, 1961), ina memorandum answer- 
ing that of the Division Chief, plaintiff confirmed the filing of his griev- 
ance and noted that it was obviously impossible for him to be in Detroit 
at 8:15 the following morning. 


8. And still later that day plaintiff received the Division Chief's 
answering memorandum which stated that plaintiff's Detroit reporting 
date has been deferred from June 8 to June 12, 1961. . 

9. And then by memorandum dated June 9, 1961, from his Division 
Chief, plaintiff was advised: 'You have presented a grievance concern- 
ing your reassignment to the Detroit Area Office. In accordance with 
Personnel Instruction No. 6 which provides that any pending or proposed 
personnel action . . . which has been made the subject of a grievance 

. . shall not be consummated pending settlement of the grievance . . . 
My memo of 6-7-61 which directed you to report to the Detroit Area 
Office Monday, 6- 12-61, is postponed pending the outcome of your griev- 
ance." 

10. In his October 9, 1961, decision of plaintiff's grievance, the 
BLMR Commissioner ruled that plaintiff's reassignment to Detroit 
should proceed. The decision set plaintiff's Detroit reporting date at 
November 6, 1961, so that plaintiff might attend a training class in 
Washington, D. C., scheduled to end on Saturday, November 4, 1961. 

11. Plaintiff's Detroit reporting date was deferred again, inaccord- 
with the Department of Labor's Personnel Instruction No, 6, when Plain- 
tiff announced his intention to appeal the grievance decision to the Sec- 
retary of Labor. | 

12. Thereafter, on December 13, 1961 (the excessive : delay is at- 
tributable not to plaintiff, but to the Department of Labor), exercising 
his right of appeal prescribed by the Department of Labor's Personnel 
Instruction No. 6, plaintiff filed a petition for review by the Secretary 
of Labor of the BLMR Commissioner's October 9, 1961, grievance deci- 
sion to reassign plaintiff from Washington, D.C. to Detroit, Michigan. 

13. The Department of Labor's Office of Personnel Administration 
thereafter, on February 1, 1962, addressed the following memorandum 
to the Secretary of Labor: 


"February 1, 1962 
To: The Secretary 
From: Edward J. McVeigh; Director of Personnel. 


Mr. Wilfred Handler, of the Bureau of Labor-Man- 
agement Reports, has appealed to you from Mr. Hol- 
combe's decision in the matter of his grievance in which 
he alleged he was unjustly reassigned from Washington, 
D.C. to Detroit, Michigan. Under the grievance proce- 
dure, Mr. Handler is permitted to appeal to the Secretary 
for a review of the record. 


Mr. Handler's reassignment was proposed as a part 
of the decentralization of the Division of Financial Investi- 
gation. Mr. Handler requested and was accorded a hear- 
ing as provided in the grievance procedure. The Hearing 
Committee unanimously recommended Mr. Handler be 
reassigned as proposed. 


To deal with this appeal, I recommend that you 
designate a staff member within the Office of the Sec- 


retary to make an analysis of the complete record and 
to make appropriate recommendations for its disposi- 
tion. Attached is a memorandum designating Mr. David 
S. North to perform this function in this case. 


Attachment: 


HEF: EJM: jer 

cc: Mr. McVeigh 
Mr. Roberts 
Mr. Hale" 


14. Plaintiff's petition for a Secretarial review of his grievance 
(Paragraph No. 12 above) described certain defects in the grievance 
proceedings, each a violation of the Department of Labor's Personnel 
Instruction No. 6, including the following four procedural defects: 

1. Before holding the formal grievance hearing, and without 
plaintiff's knowledge, the Grievance Committee granted BLMR Manmage- 
ment a private hearing. 


2. Plaintiff did not receive an opportunity equal to that of BLMR 
Management to correct the grievance hearing transcript. 

3. The Department of Labor's Office of Personnel Administra- 
tion representative, present at the grievance hearing as required, refused 
to give the Grievance Committee relevant information, in violation of his 
prescribed duties and to plaintiff's detriment. 


4. Under the alleged but incorrect belief that it was not a prop- 
er subject for grievance hearings, the Grievance Committee persistently 
inhibited plaintiff's presentation of his grievance by attempting to exclude 
all testimony regarding Management's selection of those investigators 
to remain in Washington, D.C., and those to be Peaeelend out of Wash- 
ington. 

15. On April 2, 1962, the Department of Labor's Office of Person- 
nel Administration forwarded to plaintiff a photo copy af the Secretary 
of Labor's ostensible decision of plaintiff's grievance. 

16. The Secretary of Labor's ostensible decision appears on a 
typewritten memorandum dated February 27, 1962, to "The Secretary" 
from David S. North. The Memorandum makes specific recommenda- 
tions for disposition of the grievance. In the upper portion of the mem- 
orandum's first page is handwritten: "OK A.J.G. 3/30/62." 

17. By memorandum of April 23, 1962, the Acting Commissioner 
of BLMR advised plaintiff: 


"In accordance with the Secretary of Labor's dedioa 
of March 30, 1962 concerning your grievance, I have 
been informed by Mr. McVeigh that there are no vacan- 
cies in the Washington, D.C. — Maryland area for which 
you would be qualified. A canvass has also been made 
in the Bureau of Labor-Management Reports. This also 
discloses no suitable vacancies in the Washington Met- 
ropolitan area and Maryland. 


You are therefore being assigned to the Detroit Area 
Office on May 6, 1962. Please report for duty on Mon- 
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day morning May 7, 1962 to the Area Director . . ., 
Detroit, Michigan. . ." 


18. Plaintiff did not report for duty in Detroit on May 7, 1962 -- 
plaintiff has never reported to Detroit. Since May 7, 1962, plaintiff has 
been denied the right to work at his position in Washington, D.C. 

19. Ina letter dated June 6, 1962, amplified by a memorandum 
dated June 7, 1962, the BLMR Commissioner notified plaintiff of charges 
preferred against him, and of the proposal to end plaintiff's employ- 
ment with the Department of Labor by effecting the following action: 
"Separation--Failure to Accompany Activity to Detroit, Michigan." 

20. In memoranda to plaintiff dated June 28 and July 18, 1962, 
respectively, the BLMR Commissioner furnished additional informa- 
tion about the June 6, 1962, letter proposing the plaintiff's separation 
for failure to accompany activity. The reasons for the proposed action 
to end plaintiff's employment, as described in the BLMR Commis- 
sioner's letter of June 6, 1962, were materially changed by the Com- 
missioner's subsequent memorandum of June 28, 1962, and again by 
the Commissioner's memorandum of July 18, 1962. 

21. Neither the BLMR Commissioner's letter of June 6, 1962, 
notifying plaintiff of the charges preferred against him, nor the subse- 
quent memoranda of June 28 and July 18, 1962, adequately and unequiv- 
ocally notified plaintiff of his status during the period the charges 
would be pending. 

22. In his memorandum of July 18, 1962, the BLMR Commissioner 
allowed plaintiff 3 days from receipt of that memorandum in which to 
answer the charges preferred against him. Plaintiff did not answer. 

23. Plaintiff's employment with the Department of Labor was 
ended by the Department as of August 3, 1962. The action effected was 
Removal"; the "Removal" action was effected by the Department by 
means of a Standard Form 50 dated August 1, 1962. Plaintiff has been 
deprived of his status as an employee of the Department of Labor since 
August 3, 1962. 
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24. Plaintiff appealed to the Civil Service Commission for relief, 
pursuant to Section 14 of the Veterans' Preference Act. The proceed- 
ings and the hearing conducted by the Civil Service Commission's 
Appeals Examining Office were procedurally defective as follows: 

1. The Civil Service Commission did not conduct an "investi- 
gation" in an acceptable sense of the word. 

2. During the hearing afforded plaintiff, the hearing examiner 
persistently advised plaintiff that the exhibits plaintiff was introducing 
at appropriate points during the hearing were required by Civil Ser- 
vice Regulations and Rules to have been submitted before the hearing 
started. Actually, prior to the hearing, the Civil Service Commission 
had advised plaintiff orally and in writing that any pertinent evidence 
might be presented during the hearing. 

3. Plaintiff's presentation of his case during the: Civil Ser- 
vice Commission hearing was further inhibited by other evidences of 


the hearing examiner's hostility, unreasonableness, unfairness and 
bias. 


4. A week after the end of the Civil Service Commission hear- 
ing, the hearing examiner accepted into evidence written testimony 
from the Department of Labor (a memorandum dated September 12, 
1962, from Arthur J. Goldberg to David S. North) in violation of Civil 
Service Commission Regulations (Sec. 22.401) which prescribe that the 
testimony be in affidavit form. The memorandum in question not only 
fails to meet the affidavit requirement of written testimony, it fails 
even to meet the less stringent Civil Service stipulation that any docu- 
ments submitted into evidence "should be certified as true copies." 
This written testimony is given great weight in the Aypeale Examining 
Office's decision of plaintiff's appeal. 

25. In a decision dated December 11, 1962, the Appeals Examining 
Office of the Civil Service Commission recommended "that no change 
be made in the personnel action of the Department of Labor in effecting 
the removal of Mr. Handler on August 3, 1962." 
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26. Ina letter of decision to plaintiff dated June 4, 1963, the Board 
of Appeals:and Review of the Civil Service Commission affirmed the 
decision of the Appeals Examining Office. 

27. Ina letter of August 26, 1963, to the U. S. Civil Service Com- 
mission, plaintiff wrote: 


"In order to make unnecessary the filing of a legal 
action which I am preparing, and in accordance with 
Section 22.504 of the Commission's Regulations, please 
reopen and reconsider the (Board of Appeals and Re- 
view) decision .. . 


"The decision of the Board of Appeals and Review 
is a fraud -- it was written in contemptible deliberate 
disregard not only of my rights under the Commission's 
Regulations, but of the Commission's own legal duties 
under those same regulations. 


"I can of course prove the preceding statement. 
But to make me do so in court would be an imposition 
on me, on the court, and on the taxpayers who pay your 
salaries." 

28. For all purposes, this Complaint adopts the material quoted 
in Paragraph No. 27 above. 

29. After some intervening correspondence, in a letter dated Jan- 
uary 7, 1964, received by plaintiff January 9, 1964, the Civil Service 
Commission advised plaintiff that "the request for reopening of your 
case is denied." 

30. Plaintiff asserts that his removal is vitiated by fraud, and by 
procedural defects, first in the Department of Labor's removal action, 
and second in the subsequent proceedings and review in the Civil Serv- 
ice Commission. 

31. Fraudulent procedural defects in the Department of Labor's 
Removal action: _ 

1. The action effected against Plaintiff, "Removal," is more 
severe than the action proposed, "Separation — Failure to Accompany 
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Activity." This violates Part 22 of the Civil Service Commission's 
regulations promulgated at the mandate of the Veterans’ Preference 
Act. 

2. The "Removal" action is more severe than that prescribed 
by Chapter S-1-3 of the Federal Personnel Manual for an employee 's 
failure either to "Accompany Activity" or to "Accept New Assignment." 

3. Since the BLMR Commissioner's memorandum of July 18, 
1962, materially changes the stated reasons for the proposed ending of 
plaintiff's employment with the Department of Labor, and since plain- 
tiff's employment with the Department of Labor, and since plaintiff's 
Removal was effected as of August 3, 1962, plaintiff had less than 30 
days' advance written notice of the reasons for his proposed separa- 
tion. This is in violation of Section 14 of the Veterans' Preference Act 
of 1944, as Amended; it is in violation of Part 22 of the Civil Service 
Commission's regulations promulgated in accord with the | mandate of 
the Veterans' Preference Act. 

4. Since the BLMR Commissioner's memorandum of July 18, 
1962, materially changes the letter of June 6, 1962, proposing adverse 
action against plaintiff, and since the July 18 memorandum contains in- 
formation that would affect the entire complexion of any answer plain- 
tiff might have made to the reasons advanced for his proposed separa- 
tion, and since the July 18 memorandum gives plaintiff only 3 days in 
which to answer the charges preferred against him, plaintiff had less 
than the minimum 10 day period in which to answer the letter propos - 
ing adverse action. Part IV F2c of the Department of Labor's Person- 
nel InstructionNo. 30 prescribes a minimum period of 10 days in which 
an employee may answer a letter proposing adverse action against him. 

5. Plaintiff's removal was preceded by grievance proceed- 
ings as required by the Department of Labor's Personnel Instruction 
No. 6; but these grievance proceedings were defective. 

(a) Grievance defects Nos. 1-4: See Paragraph No. 14 of this 
Complaint. 
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(b)! Grievance defect No. 5: The Department of Labor's Of- 
fice of Personnel Administration fraudulently withheld from the Secre- 
tary of Labor plaintiff's petition for Secretarial review of the griev- 
ance decision (Paragraphs 12 and 14 of this Complaint). Plaintiff's pe- 
tition to the Secretary was in the form of a 52 page brief stating plain- 
tiff's bases for the appeal. As required by the Department's Person- 
nel Instruction No. 6, the brief was submitted by plaintiff through the 
Director of Personnel. But the brief was not included with those griev- 
ance records forwarded to the Secretary of Labor for review. It was 
fraudulently withheld by the Department of Labor's Office of Person- 
nel Administration — the Office of Personnel Administration then 
fraudulently advised plaintiff that his brief had in fact been forwarded 
for Secretarial review. 

(c)' Grievance defect No. 6: The ostensible grievance deci- 
sion by the Secretary of Labor is a forgery. "OK A.J.G, 3/30/62" — 
the Secretary's ostensible grievance decision (Paragraph No. 16 of 
this Complaint) — was not written by the Secretary of Labor; it is a 
forgery. The ensuing change in plaintiff's post of duty was therefore 
unauthorized. Plaintiff asserts that he therefore was not obliged to 
report to his "new post of duty," and that his failure to so report is not 
such cause for his removal" as will promote the efficiency of the ser- 
vice" (Veterans' Preference Act of 1944, Sec. 14). 

6. Neither the written notice to plaintiff of the proposal to 
separate him, nor the subsequent memoranda of June 28 and July 18, 
1962, amending that notice, adequately notify plaintiff of his status pend- 
ing his receipt of the Department of Labor's decision of the separation 
proposal. This violates the Department of Labor's Personnel Instruc- 
tion No. 30. 

32. Plaintiff asserts that with full knowledge of the violations 
’ involved,Department of Labor officials deliberately and willfully, act- 
ing in bad faith, committed each of the 6 procedural defects enumerated 
in Paragraph No. 31 above. 
33. As for the Civil Service Commission proceedings, the 4 defects 
enumerated at Paragraph No. 24 of this Complaint were committed by 
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the Appeals Examining Office deliberately and willfully. Regarding the 
subsequent decision of that office; in his letter of December 19, 1962, 
appealing to the Civil Service Commission's Board of Appeals and 
Review from the Appeals Examining Office decision of December 11, 
1962, plaintiff said: "In essential parts, the decision of the Appeals 
Examining Office is incomprehensible . . . In every issue discussed 
therein . . . the decision . . . adversely affects me in one or more of 
the following ways: . . . the omission of essential facts, the distortion 
of facts, the omission of my major argument, the misstatement of my 
major argument -- to the point of exactly reversing it, the inclusion of 
irrelevant material obviously calculatedto mislead and intimidate me."" 

34. For all purposes, this Complaint adopts the quoted material 
in the preceding paragraph. Plaintiff further asserts that the Decem- 
ber 11, 1962, Appeals Examining Office decision of his appealisa fraud 
designedto distort and to deceive, that it is part of an elaborate scheme 
by the Civil Service Commission to defeat the Veterans’ Preference 
Act and the regulations promulaged thereunder. : 

35. Plaintiff further asserts that the Board of Appeals and Review 
(Civil Service Commission) decision of June 4, 1963, is part of the elab- 
orate scheme mentioned inthe preceding paragraph, andthat the Board's 
decision is fraudulent in that it affirmed the decision of the Appeals 
Examining Office knowing it to be fraudulent. In addition, the Board 
deliberately and fraudulently, with intent to defeat the law and the Com- 
mission's regulations, refused to discharge its obligations under the 
Veterans' Preference Act of 1944 and regulations promulgated there- 
under, when it said in its decision: "Since the circumstances in your 
case make clear that you were in fact discharged, the standard ter- 
minology, whether 'Removal' or 'Separation--Failure to accompany 
activity to Detroit, Michigan,' used for reporting your discharge on the 
official notification of personnel action is found by the Boardtobe incon- 
sequential tothe determinations necessary for the proper adjudication of 
your appeal under Section 14." 
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36. Neither the Appeals Examining Office decision, nor that of the 
Board of Appeals and Review, ruled on the alleged procedural griev- 
ance defects noted in Paragraph 14 of this Complaint. 

37. Plaintiff further asserts that the September 12, 1962, mem- 
orandum to David S. North from Arthur J. Goldberg, submitted to the 
Civil Service Commission by the Department of Labor, is a fraud. 

(See Item 4, Paragraph No. 24 of this Complaint.) The purported sig- 
nature on the memorandum, of the then Secretary of Labor Arthur J. 
Goldberg, is a forgery perpetrated by the Department of Labor's Office 
of Personnel Administration; or it is a genuine signature secured by 
that office under false pretenses. 

38. Plaintiff asserts further that the Department of Labor's change 
in his post of duty effective May 6, 1962 (the failure to accept which led 
to plaintiff's removal), was arbitrary, capricious, done in bad faith, in 
that BLMR and Department of Labor officials did not in good faith com- 
ply with the Secretary of Labor's directive that plaintiff's post of duty 
be changed from Washington, D. C., only if a canvass of job opportuni- — 
ties for plaintiff in BLMR and other Department of Labor Bureaus failed 
to find a suitable opening for plaintiff in Washington, D.C. Plaintiff's 
post of duty was changed, even though there was knowingly retained in 
Washington, D.C., in a BLMR position identical to that of plaintiff, an 
employee whose original hiring had been knowingly illegal, whose reten- 
tion in Washington in that position was knowingly illegal, whose official 
personnel records were falsified by BLMR officials specifically to con- 
ceal the illegalities just mentioned. Also retained in Washington, D.C., 
in a BLMR position identical to that of plaintiff, was an employee who 
had been scheduled for transfer to Detroit before plaintiff had been so 
scheduled, but whose transfer had been rescinded not to promote the ef- 
ficiency of the service, but only to appease political presures. 

39. Plaintiff asserts that further evidence of the Department of 
Labor's fraudulent failure, after the grievance proceedings, to make a 
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good faith canvass of Washington, D.C., job opportunities for plaintiff, 
is found in the Department's resolution and determination that plaintiff 
would not in fact work in Washington even during his mandatory reten- 
tion there pending the outcome of his grievance. Hence the fraudulent 
job detail to which plaintiff was subjected during the approximately 11 
months that the grievance remained pending. The last named fraud is 
evidenced by, among other things, the fraudulent Standard Form 52 
belatedly furnished plaintiff, documenting his detail to a position that in 
fact did not exist; by the fraudulent Standard Form 59, belatedly submit- 
ted by the Department of Labor to the Civil Service Commission, to just- 
ify the extension of the job detail to a non-existent position even beyond 
the normal 6 month limitation of job details; by the failure of plaintiff's 
purported supervisor on the job detail to assign work to plaintiff because 
his (the purported supervisor's) Branch office had never received doc- 
umentation of plaintiff's detail to that Branch, and because, during the 
alleged detail period, the purported supervisor's authority over plain- 
tiff admittedly ranged from simply maintaining plaintiff's leave records 
and providing plaintiff with desk space, to absolutely no seporey what- 
soever. 

40. BLMR's bad faith in changing plaintiff's post of duty as of May 
6, 1962 (which ledto plaintiff's removal), is further evidenced by BLMF’s 
simultaneous disparate handling of another employee who had filed a 
grievance with issues which the BLMR Commissioner had called "iden- 
tical" to those of plaintiff's grievance. (Plaintiff represented the other 
employee in the processing of the latter's grievance; each of the two 
grievances was heard by a different committee.) On April 23, 1962, the 
same day that BLMR notified plaintiff of the change in his post of duty 
effective May 7, 1962, BLMR officials received the grievance commit- 
tee's recommendations sustaining the other grievant's objection to the 
change in his post of duty. Plaintiff was not permitted to work at his 
position in Washington, D.C., effective May 7, 1962; plaintiff's removal 
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was proposed in a letter dated May 14, 1962, the proposal was reworded 
on June 6, 1962; but meanwhile the BLMR Commissioner was unable to 
reach his decisiontotransfer the other grievant out of Washington, D.C. 
(overruling the committee's recommendations), until June 18, 1962, 6 
weeks past the due date prescribed by the Department of Labor's Per- 
sonnel Instruction No. 6, 8 weeks after the grievance committee's rec- 
ommendations had been submitted to the BLMR Commissioner. 

41. Plaintiff asserts that his removal was arbitrary, capricious, 
done in bad faith, without such cause as will promote the efficiency of 
the service, in that the May 6, 1962, change in his post of duty, and his 
subsequent removal, were effected improperly by unscrupulous supe- 
riors who were determined to discourage and punish the resort to the 
prescribed grievance procedures invoked by plaintiff. Beginning only 
hours after plaintiff filed his grievance, and continuing until his ulti- 
mate removal, BLMR officials practiced all manner of reprisals against 
plaintiff. The decision of the Appeals Examining Office (Civil Service 
Commission) cites only some of these reprisals, but utilizing the dis- 
tortions noted earlier in this Complaint, refuses to recognize them as 
reprisals. These reprisals include BLMR Management's failing to 
assign work to plaintiff, although work was available; the assignment of 
other employee's to surreptitiously spy upon plaintiff and to submit 
detailed written reports of plaintiff's attendance at a training class 
(despite the spys' written reports confirming plaintiff's attendance, 
BLMR Management later wrote ominous memoranda to plaintiff ques- 
tioning his attendance); Management's wording of plaintiff's perform- 
ance rating so as to give the impression that although designated offi- 
cially as "satisfactory," plaintiff's performance was not in fact satis- 
factory — and then when plaintiff objected, falsely telling plaintiff that 
the admittedly inappropriate rating notice had not been intended for his 
official personnel folder. 

42. Only with reluctance, and only after painstaking study of the 
record, and only after carefully evaluating validity and relevancy, has 
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plaintiff included in this Complaint allegations of blatant fraud, includ- 
ing the following: 

Forgery, 

False pretenses, 

Falsification of official records, 

Distortion, 

Intimidation, 

Elaborate scheme to defeat the law. 
The allegations are valid. The allegations are relevant. | 

43. On May 7, 1962, when the Department of Labor refused to allow 
plaintiff to report for duty in its Washington, D.C., offices. plaintiff's 
legal post of duty was Washington, D.C. 

44. On August 3, 1962, when the Department of Labor terminated 
plaintiff's "notice period" and effected his removal, plaintiff's legal 
work status was that of active duty, post of duty Washington, D.C. (Chap- 
ter S-1, Federal Personnel Manual.) 

45. Plaintiff has exercised the greatest diligence in prosecuting 
his claim for retention as an employee of the Government up to and 
including his request of August 26, 1963 (and subsequent related let- 
ters), that the Civil Service Commission reopen and reconsider its 
Board of Appeals and Review decision of June 4, 1963. That request 
was first implicitly granted; but later it was explicitly denied in the 
Civil Service Commission's final letter of January 7, 1964. 

WHEREFORE, plaintiff prays: 

1. That due process of this court issue demanding that the defend- 
ants appear and answer this Bill of Complaint. 

2. That plaintiff have judgment against defendants fixing and deter- 
mining his rights as a preferential employee of the United States and 
fixing said rights so as to adjudicate that plaintiff is entitled to the posi- 
tion in Washington, D.C., from which he was illegally removed. 

3. That mandatory injunction issue, directed to the ‘Secretary of 
Labor, to restore plaintiff to his rightful position in Washington, D.C., 
from which he was illegally removed. . 
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4. That plaintiff have judgment against defendants fixing and deter- 
mining his rights to salary from May 7, 1962, and from August 3, 1962. 
5. That plaintiff be granted such other relief as to the court may 
appear equitable. 
/s/ Wilfred Handler 
Pro se 


3218 Shelburne Road 
Baltimore, Maryland 


Mailing Address: 
P. O. Box 1052 


Baltimore, Maryland 21203 


[Filed Apr. 6, 1964] 


ANSWER 


Defendants by their attorney, the United States Attorney for the 
District of Columbia, on the basis of the certified administrative rec- 
ords answer the allegations in the complaint as follows: 

1. Admit that the Court has jurisdiction to conduct limited judicial 
review (on the basis of the certified administrative records) of the per- 
sonnel actions taken in plaintiff's case, to determine whether they con- 
formed to the governing law and regulations. Affirmatively aver that 
Labor Department Personnel Instruction No. 6(D-7) was again revised 
on January 19, 1962, and that Personnel Instruction No. 30 (E-17) was 
revised on February 27, 1963. 

2.-3. Admit the allegations contained in paragraphs 2-3 of the com- 
plaint. 

4. Admit the allegations contained in paragraph 4 of the complaint. 
Affirmatively aver the plaintiff's reassignment was originally directed 
to Chicago; but it was changed to Cleveland, and then to Detroit, at his 
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request; and the effective date of his reassignment was also changed 
several times. 

5.-11. Admit the allegations contained in paragraphs 8 5- 11 of the 
complaint. 

12. Deny that any "excessive delay" occurred. Admit: the remain- 
ing allegations contained in paragraph 12 of the complaint. ; 

13-15. Admit the allegations contained in paragraphs 13-15 of the 
complaint, except that it is denied that any procedural defects, or viola- 
tions of any duties or rights, or other errors of any nature, occurred, 

16. Admit the allegations contained in paragraph 16 of the com- 
plaint. Affirmatively aver the Secretary of Labor personally ratified 
the decision. 

17. Admit the allegations contained in paragraph 17 of the com- 
plaint. 

18. Admit that plaintiff did not report for duty in Detroit on May 
7, 1962 or at at any time thereafter. Deny that since May 7, 1962 plain- 
tiff had any position in Washington, D.C., or was denied the right to work 
in any Washington, D.C. position held by him. Affirmatively aver that 
after May 7, 1962 plaintiff's duty post was in Detroit, Michigan as a 
consequence of the decentralization of the activity to which he was 
assigned from the national office to the field offices. 

19. Admit the allegations contained in paragraph 19 of the com- 
plaint. — 

20. Deny that the reason for plaintiff's proposed removal was mate- 
rially changed by the memoranda dated June 28 and July 28, 1962 the 
Commissioner of the Department of Labor's Bureau of Labor-Manage- 
ment Reports (hereinafter 'Commissioner") sent plaintiff. Admit the 
other allegations contained in paragraph 20 of the complaint. 

21. Deny the allegations contained in paragraph 21 of the com- 
plaint. 

22. Admit the allegations contained in paragraph 22 of the com- 
plaint, except that it is affirmatively averred that the ten-day period 
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for answering the charges (with the interrutptions allowed for addi- 
tional and clarifying information) was to run out on July 19, 1962, and 
was extended for two additional days by the Commissioner's July 18, 
1962 memorandum. 

23. Admit the allegations contained in paragraph 23 of the com- 
plaint, except that it is denied that plaintiff was "deprived" of any status 
as an employee of the Department of Labor since August 3, 1962. Affirm- 
atively aver that the Standard Form 50 "Notification of Personnel Action" 
dated August 1, 1962 was corrected by issuance of another such form 
stamped "payroll copy forwarded September 20, 1962." 

24. Deny that the proceedings and hearing conducted in plaintiff's 
case by the Civil Service Commission's Appeals Examining Office were 
in any way procedurally or otherwise defective. Deny all the allega- 
tions, conclusory or otherwise, claiming error occurred in those pro- 
ceedings and hearing. Admit the remaining factual allegations con- 
tained in paragraph 24 of the complaint. Affirmatively aver that such 
proceedings and hearing were fully in conformance with the governing 
law and regulations. 

25.-26. Admit the allegations contained in paragraphs 25-26 of 
the complaint. 

27.-28. Admit that plaintiff wrote the letter of August 26, 1963. 
Deny that the decision of the Civil Service Commission Board of Appeals 
and Review was a fraud or was otherwise improper, or was in deroga- 
tion of any of plaintiff's legal rights or the Commission's legal duties. 

29. Admit the allegations contained in paragraph 29 of the com- 
plaint. 

30.-45. Deny that plaintiff's removal is vitiated by any fraud, for- 
gery, procedural defects, etc., on the part of either the Department of 
Labor or the Civil Service Commission. Affirmatively aver that the 
actions of both agencies were in full conformance with law and regula- 
tions. Admit the remaining factual, non-conclusory allegations con- 
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tained in paragraphs 30-45 of the complaint, not inconsistent with such 
denial and affirmative averment. 


[Filed Mar. 24, 1965] 


PLAINTIFF'S INTERROGATORIES TO DEFENDANTS. 
RULE 33, FEDERAL RULES OF CIVIL PROCEDURE 


ee ee ee 
TO CHAIRMAN OF THE CIVIL SERVICE COMMISSION AND 

EACH OF THE TWO MEMBERS OF THE CIVIL SERVICE 

COMMISSION, DEFENDANTS: 

Plaintiff requests that the following interrogatories be answered, 
under oath, by any of your officers competent to testify in your behalf 
who know the facts about which inquiry is made, and that the answers 
be served on plaintiff within 15 days from the time these interroga- 
tories are served on you. 

A. For each of the following persons, please state the name, pres- 
ent residential address, name of present employer and ioreia where 
presently employed, and title of present position. 

(1) Each person identified by the reference symbols that appear 
on the June 4, 1963, Board of Appeals and Review decision of plaintiff's 
appeal, namely, BAR:JWH:IS:plb. 

(2) The author, or authors, of the Board of repels and Review 
decision cited in item (1) immediately above. 

(3) Each person identified by the reference sinbele: that appear 
onthe Form DAE 9 that transmitted to plaintiff the December 11, 1962, 
Appeals Examining Office decision of plaintiff's appeal, namely, XAE:- 
RBB:gdc. 

(4) The author, or authors, of the Appeals Examining Office deci- 
sion cited in item (3) immediately above. 

(5) The person who signed the original of the decision cited initem 
(1) above. 
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(6) The person who signed the original of the decision cited in item 
(3) above. 

(7) The person who wrote the ostensible signature of Mary V. Wen- 
zel on the January 7, 1964, letter advising plaintiff that his request of 
the Civil Service Commission for reopening his appeal had been denied. 

(8) The person or persons who recommended and who approved 
the denial cited in item (7) immediately above. 

(9) All persons, if any, not already named in your answersto items 
(1) through (8) above, who contributed to the authorship or approval of 
the decisions cited in items (1) and (3) above. 

B. Please state the pertinent function performed by each of the 
persons named in your answers to items A(1), (3), and (9) above. 


/s/ Wilfred Handler 
Plaintiff, Pro se 


[Filed Apr. 8, 1965] 


DEFENDANTS' MOTION FOR PROTECTIVE ORDER 
AND OPPOSITION TO "PLAINTIFF'S INTERROGA- 
TORIES TO DEFENDANTS, RULE 33, FEDERAL 
RULES OF CIVIL PROCEDURE" 


Come now defendants by their attorney, the United States Attorney 
for the District of Columbia, and move the Court for a protective order 
under Rules 30(b) and 33, F.R.C.P., and oppose plaintiff's 'Interroga- 
tories to Defendants, Rule 33, Federal Rules of Civil Procedure." 
Defendants pray: 

(1) That the Court stay any action in respect of said interroga- 
tories, pending further order of this Court, following upon its disposi- 
tion of defendants’ motion for summary judgment, which is now in proc- 
ess of preparation; 
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(2) That the Court also stay resort to any other discovery proce- 
dure in this case pending further order of the Court, following upon its 
disposition of defendants' motion for summary judgment; and 

(3) That the Court now temporarily grant a stay in this matter 
pending determination of the present motion. 


STATEMENT 


This is a civil service employee discharge case. It presents solely 
a question of law for determination by the Court. This Court, in the 
proper performance of its judicial review function, is limited to conduct 
ing such review on the basis of the certified record of the: Civil Service 
Commission proceedings on plaintiff's appeal to the Commission from 
the agency's discharge action. That record, which will be filed with the 
Court as a Government exhibit accompanying defendant's motion for 
summary judgment, discloses that plaintiff was properly accorded a de 
novo hearing before the Commission in accordance with the Commis- 
sion's regulations. | 

Plaintiff's conclusory allegation to the effect the Commission 
acted "fraudulently" in reaching its determination on plaintiff's appeal, 
does not provide any foundation to warrant the Court permitting plaintiff _ 
to conduct "fishing expedition" discovery into the Commission's deci- 
sion-making process. Nor is there any other basis here for the Court 
to conduct a de novo trial in this matter, or for any other reason to 
receive and consider evidence dehors the certified record of the Civil 
Service Commission appellate proceedings. | 

Accordingly, good cause exists for the Court to stay any and all 
discovery in connection with the present suit for juidicial review, pend- 
ing further order of the Court following upon its disposition of defend- 
ants' motion for summary judgment. 

We waive oral hearing, and submit our motion for stay on the basis 
of the foregoing statement and the attached memorandum af points and 
authorities. 


[Filed Apr. 16, 1965] 


PLAINTIFF'S OPPOSITION TO DEFENDANTS' 
- MOTION FOR PROTECTIVE ORDER AND 
PLAINTIFF'S REPLY TO DEFENDANTS' OP- 
POSITION TO PLAINTIFF'S INTERROGATORIES 


Comes now the plaintiff in proper person and opposes defendants’ 
motion for protective order (on the grounds that good cause for such an 
order is non-existent) and replies to defendants' opposition to plaintiff's 
interrogatories (contending that defendants’ opposition is not founded on 
fact). 

In support of his opposition and reply, plaintiff attaches hereto a 
memorandum of points and authorities. 

Oral hearing is requested. 


/s/ Wilfred Handler 
Plaintiff, pro se 


[Filed Apr. 16, 1965] 
PLAINTIFF'S MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF OPPOSITION TO 
DEFENDANTS' MOTION FOR PROTECTIVE ORDER 
AND OF REPLY TO DEFENDANTS' OPPOSITION TO 
PLAINTIFF'S INTERROGATORIES 


PLAINTIFF WAIVES UNTIMELINESS OF DEFENDANTS' 
MOTION, CONDITIONALLY 


ee SS EEE 
With respect to plaintiff's interrogatories already filed, defend- 
ants' motion and opposition are not timely (and defendants have failed 
to answer the interrogatories). But, in order that defendants’ motion 
and opposition may be considered on their merits, plaintiff waives the 
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defect of untimeliness, provided that defendants be precluded from fil- 
ing their promised motion for summary judgment until their pending 
motion is finally ruled upon, and, if the Court denies defendants’ prayer 
number (1), until the interrogatories are answered. Plaintiff stipulates 
these conditions on the following two grounds: 

1. Defendants’ failure to answer the interrogatories is grounds at 
this time for a motion for the entering of a judgment for sco by 
default. (Rule 37(d), F.R.C.P.) 

2. The past-due answers to the interrogatories would enable plain- 
tiffto better oppose defendants’ promised motion for summary judgment, 
and would enable plaintiff to better prepare a cross-motion for sum- 
mary judgment. Defendants should therefore not be permitted to file a 
motion for summary judgment until the Court rules on defendants’ 
request that the past-due answers to the interrogatories be stayed, and, 
if the Court denies defendants' request, until the interrogatories are 


answered. 
* ok * 


[Filed May 6, 1965] 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 


Come now defendants by their attorney, the United States Attorney 
for the District of Columbia, and move the Court for summary judg- 
ment on the ground there is no issue as to any material fact, and defend- 
ants are entitled to judgment as a matter of law. 

Incorporated herein and made a part hereof by sAistainen are the 
relating certified Civil Service Commission records which are identi- 
fied as Government Exhibit "A". Also incorporated herein, but made a 
part hereof by reference, is the transcript of the hearing held on plain- 
tiff's appeal to the Civil Service Commission on Sepeaer 10, 1962 
which is identified as Government Exhibit "B". 
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In support hereof, defendants submit a statement of material facts 
and a memorandum of points and authorities. 


[Filed May 6, 1965] 
[Excerpts from Government Exhibit A.] 


I, Mary V. Wenzel, Executive Assistant tothe Commissioners, United 
States Civil Service Commission, certify that the documents attached 
hereto relate to the appeal of Wilfred Handler, filed with the Commis- 
sion under Section 14 ofthe Veterans' Preference Act of 1944, as amended, 
and are true copies of official documents under my custody and control. 


/s/ Mary V. Wenzel 
Executive Assistant 
to the Commissioners 


Washington, D.C. 
May 8, 1964 


Handler v. Secretary of Labor 
et al. Government Exhibit A 


[From Government Exhibit A] 


Wilfred Handler v. Sec. Labor, et al. 
D.C. D.C. No. 304-64 


ENCLOSURES 
1. April 23, 1962 - Memo to Handler from Kleiler 
re: change in duty status. 
2. May 3,:1962 - Memo to Handler from Holcombe 
re: change in duty status. 


3. May 4, 1962 - Memo to Holcombe from Handler: 
refusal to accept reassignment. 


May 4, 1962 
May 4, 1962 
May 4, 1962 
May 11, 1962 


May 22, 1962 
June 6, 1962 


June 7, 1962 

. June 12, 1962 
- June 21, 1962 
June 24, 1962 


. June 28, 1962 
- June 29, 1962 


July 5, 1962 
. duly 10, 1962 


July 11, 1962 
July 12, 1962 
July 18, 1962 
July 23, 1962 
July 23, 1962 


July 25, 1962 
July 30, 1962 
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Memo to Handler from Shinn. 
Memo to Shinn from Handler. 
Memo to Handler from Holcombe. 


Letter to Handler from Holcombe: 
Advance Notice of Proposed Removal. 


- Memo to Holcombe from Handler. 
- Letter to Handler from Holcombe: 


Amended Advance Notice of Proposed 
Removal. 


Memo to Handler from Holcombe. 


Memo to Holcombe from Handler. 
Memo to Holcombe from Handler. 


Letter to the Secretary from Handler 
and Burdette. 


Memo to Handler. 


Memo to Handler and Burdette from 
Shulman. 


Memo to Holcombe from McVeigh. 


Memo to Shulman from Handler and 
Burdette. 


Letter to Handler from McVeigh. 
Memo to Holcombe from Handler. 


- Memo to Handler. 


Memo to McVeigh from Handler. 


Memo to Office of Welfare and Pension 
Plan from Handler. 


Letter to Handler from MeVeigh. 
Memo to Holcombe from Handler. 
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August 1, 1962 - Notice of Removal effective 8/3/62. 
. August 1, 1962 - Standard Form 50 - Removal effective 


August 8, 1962 
. August 9, 1962 
. August 11, 1962 


. August 11, 1962 
August 13, 1962 


. August 20, 1962 
August 28, 1962 


. August 29, 1962 
August 29, 1962 
September 6, 1962 
. September 10, 1962 
September 18, 1962 


September 19, 1962 
September 19, 1962 
September 19, 1962 


September 20, 1962 
September 26, 1962 


8/3/62. 
Memo to Holcombe from Handler. 


Memo to Handler from Moore. 


Appeal to Chicago Civil Service Region 


from Handler. 


Appeal to Appeals Examining Office, 
Civil Service Commission. 


Letter to Appeals Examining Office 
from Handler. 


Letter to Handler from Bates. 
Letter to Bates from Handler with 
affidavit. 

Letter to Bates from Handler. 
Letter to Bates from Finnegan. 
Letter to Bates from Handler. 
Hearing Exhibits. 


Letter to Appeals Examining Office 
from McVeigh with enclosures. 


SF 50 dated 9/18/62. 
Memo to North from Goldberg 
dated 9/12/162. 


Letter to Bates from Handler. 
Letter to Bates from Handler. 


Letter to Bates from Handler with 
12 enclosures. (No. 8 is missing.) 


Letter to Bates from Handler. 
Letter to Bates from Handler. 


. October 8, 1962 
October 11, 1962 


October 15, 1962 
October 15, 1962 
October 16, 1962 
October 18, 1962 
October 22, 1962 

. October 23, 1962 

- November 5, 1962 
November 12, 1962 
November 23, 1962 
December 5, 1962 
December 6, 1962 
December 9, 1962 
- December 11, 1962 


- December 19, 1962 
February 12, 1963 


. March 7, 1963 
March 27, 1963 


March 27, 1963 


March 29, 1963 
June 4, 1963 
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Letter to Handler from McVeigh. 


Letter to Bates from Handler including 
2 enclosures. 


Letter to McVeigh from Handler. 
Letter to Yeager from Handler. 
Letter to Handler from North. 
Letter to Handler from Yeager. 
Letter to North from Handler. 
Letter to Handler from North. 
Letter to North from Handler. 
Letter to McVeigh from Handler. 
Letter to Handler from McVeigh. 
Letter to North from Handler. 
Letter to Handler from North. 
Letter to Bates from Handler. 


Decision of Appeals Examining Office 
denying appeal. 


Appeal to Board of Appeals and Review. 


Letter to Elliott from Handler enclos- 
ing a copy of a letter to the Board of 
Appeals and Review. 


Letter to Hillyard from Yeager. 


Letter to the Board of Appeals and 
Review from Handler. 


Letter to Appeals Examining Office 
from Handler. 


Letter to Handler from Groark. 


Board of Appeals and Review decision 
denying appeal. 


32 


August 26, 1063 Request to Civil Service Commission 
from Handler for reconsideration of 
the 6/4/63 decision. 


August 29, 1963 Letter to Handler from Groark. 


September 19, 1963 Letter to Civil Service Commission 
from Handler. 


September 26, 1963 Letter to Handler from Groark. 
. October 7, 1963 Letter to Groark from Handler. 
. October 27, 1963 Letter to Groark from Handler. 
. October 29, 1963 Letter to Handler from Groark. 
November 12, 1963 Letter to Groark from Handler. 
. December 2, 1963 Letter to McVeigh from Handler. 
. December 3, 1963 Letter to Groark from Handler. 


. January 7, 1964 Denial by Civil Service Commission 
for reconsideration of the 6/4/63 
decision. 


[Government Exhibit A - Enclosure No. 1] 

[Filed May 6, 1965] 
U. S. DEPARTMENT OF LABOR 
Bureau of Labor-Management 
Reports 

UNITED STATES GOVERNMENT Date: Apr. 23, 1962 


MEMORANDUM 


To: Mr. Wilfred Handler 
From: Frank M. Kleiler 
Acting Commissioner 
Subject: Change in Official Duty Station 
In accordance withthe Secretary of Labor's decision of March 30, 
1962 concerning your grievance, I have been informed by Mr. McVeigh 
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that there are no vacancies in the Washington, D.C.-Maryland area for 
which you would be qualified. A canvass has also been made in the 
Bureau of Labor-Management Reports. This also discloses no suitable 
vacancies in the Washington Metropolitan area and Maryland. 


You are therefore being assigned to the Detroit Area Office on 
May 6, 1962. Please report for duty on Monday morning May 7, 1962 
to the Area Director, Mr. Louis H. Woiwode, 1906 Washington Boule- 
vard Building, 234 State Street, Detroit 26, Michigan. 


Attached is a travel authorization covering your personal trans- 
portation as well as the movement of your household goods. 


[Government Exhibit A — Enclosure No. 2] 


To: Mr. Wilfred Handler Date: May 3, 1962 
From: John L. Holcombe, Commissioner 

[Bureau of Labor-Management Reports, Dept. of Labor] 
Subject: Your memo of May 1, 1962 Concerning Change 

in Official Duty Station 


Mr. Kleiler's memorandum to you of April 23, 1962 advised you of 
the effective date of your reassignment to Detroit, Michigan. 

I am attaching a copy of the Standard Form 50, Notification of Per- 
sonnel Action, for your reassignment to Detroit, Michigan and a Stand- 
ard Form 52 documenting the termination of your detail to the Branch 
of Financial Audits in the Division of Reports. : 

Your official duty status as of the opening of business ion Monday, 
May 7, 1962, as has been directed, is as a Compliance Officer in the 
Detroit Area Office, Detroit, Michigan. 


If you fail to appear for duty in Detroit, Michigan as assigned, you 
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willbe carried on absence without leave unless you make other arrange- 
ments with Mr. Woiwode, Director of the Detroit Area Office, or Mr. 
John Shinn, Assistant Commissioner for Field Operations. 


Mr. Kleiler's memorandum of April 23, 1962 and this memoran- 
dum are in conformity with the Secretary of Labor's decision of March 
30, 1962 concerning your grievance. 

Attachments 


[Government Exhibit A. - Enclosure No. 3] 


URGENT 
MEMORANDUM May 4, 1962 


To: Mr. John L. Holcombe, Commissioner 
From: W. Handler, Compliance Officer 
Subject: Your Memo of May 3, 1961, re Change in Official Duty Station 

I can only assume that you have misunderstood my memo of May 
1, 1962. 

I refuse to accept reassignment to Detroit, Michigan. 

Your termination of my detail to the Branch of Financial Audits 
makes today my last work-day with that Branch; will you please there- 
for, before the close of business today, deliver to me written notice of 
my status as of the opening of business Monday, May 7, 1962. 


cc: Mr. John Shinn, Assistant Commissioner for Field Operations 
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[Government Exhibit A - Enclosure 4] 


UNITED STATES GOVERNMENT 
MEMORANDUM 

Date: May 4, 1962 
To: Mr. Wilfred Handler 5:30 PM 


From: John C. Shinn 
Assistant Commissioner for Field Operations 


Subject: Your Memorandum of May 4, 1962 - concerning your status 
on May 7, 1962 

This will confirm my statement to you on this date in response to 
your memorandum to me of May 4 in which you request that you be 
placed in an annual leave status beginning May 7, 1962 since you are 
refusing to report to the Detroit Office. 

The operational needs of the Detroit Area Office are such that your 
presence is necessary and I am unable to grant annual leave. Accord- 
ingly, as you have been previously advised by the Commissioner in his 
memorandum of May 3, 1962 you will be carried on absence without 
leave status unless you report to Detroit on May 7, 1962. 


[Government Exhibit A - Enclosure No. 5] 


MEMORANDUM 
May 4, 1962 
To: Mr. John Shinn 
Assistant Commissioner for Field Operations 
From: W. Handler, C.O. 
Subject: My status on May 7, 1962 


My recent memos to management have clearly indicated that it 
was my impression that during the "30 day notice period" preceding 
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my removal for failure to accept reassignment to Detroit, it would be 
required that I be kept in a duty status in Wash., D.C. Management did 
nothing to correct my impression. 

Mr. Harold Finnegan, of the Office of Personnel Administration, 
has just advised me that, to retain a duty status during the 30 day pe- 
riod, I would have to be in the Detroit office. 

Because I have refused the reassignment to Detroit, and because I 
cannot report to Detroit, please place me in an Annual Leave status 
beginning May 7, 1962. 


[Government Exhibit A - Enclosure No. 6] 


MEMORANDUM May 4, 1962 


To: Mr. Wilfred Handler 
From: John L. Holcombe, Commissioner 
Subject: Your memorandum of May 4, 1962 


The question as to your status at the beginning of business May 7, 
1962, is, in my opinion, clearly answered in my memorandum of May 
3, 1962. 
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[Government Exhibit A - Enclosure No. 18] 


U.S. DEPARTMENT OF LABOR 
Office of Personnel Administration 
Washington 
July 11, 1962 


Mr. Wilfred Handler 
P. O. Box 1052 
Baltimore 3, Maryland 


Dear Mr. Handler: 


This is in reply to your memorandum of July 5, 1962, codlaining 
questions relative to your having to report to Detroit, Michigan in order 
to be in duty and pay status. 

I personally satisfied myself, that under the circumstances ‘control- 
ling in your situation, you would have to report to Detroit in order to 
be in pay status. Further, as I pointed out to you in my memorandum 
of April 2, 1962, if you are absent from duty without sunorieatiCe you 
will be absent without leave. 

Sincerely yours, 


/s/ Edward J. McVeigh 
Director of Personnel 


HEFinnegan:hjb 
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[Government Exhibit A - Enclosure No. 19] 


Memorandum — Registered Mail 
July 12, 1962 


To: Mr. John L. Holcombe, Commissioner, BLMR 
Through: Mr. Albert L. Moore, Assistant Commissioner 
From: W. Handler, Compliance Officer 


Dear Mr. Commissioner: 


A brief review of my file of recent correspondence with your 
office discloses that Mr. Moore and you, respectively, have failed to 
acknowledge the following two memoranda: 

1. My memo of June 12, 1962, to Mr. Albert L. Moore, Jr. 

2. My memo of July 5, 1962, to Mr. John L. Holcombe. 

I would appreciate immediate answers. 

An immediate answer to item #2 would appear especially appro- 
priate; your failure to answer precludes my making an informed deci- 
sion regarding my resumption of a pay status under the terms you have 
prescribed. 

If you find any gaps in your record of our past correspondence, I 
will be glad to furnish any data you require. 

Respectfully, 


/s/ W. Handler 
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[Government Exhibit A - Enclosure No. 23] 


Suly 25, 1962 


Mr, Wilfred Handler 
P.0. Box 1052 ; 
Baltimore 3, Maryland 


Dear Mr. Handler: 


2 am returaicg torewlth your personal check for 
$5.00 thich you enclosed in your letter to me of 
July 23, 1962; to retain your check would be 
contcery to our practice. . ; 


PY 


Pdueré J. icVoich 
viroctor of Pcorsonrel 


2 
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[Government Exhibit A — Enclosure No. 25] 


U.S. DEPARTMENT OF LABOR 
Bureau of Labor-Management Reports 
Washington 25, D.C. 


August 1, 1962 
REGISTERED MAIL — RETURN RECEIPT REQUESTED 


Mr. Wilfred Handler 
P. O. Box 1052 
Baltimore 3, Maryland 


Dear Mr. Handler: 


This refers to my letter of June 6, 1962, proposing to remove you 
from the position of General Investigator GS-12, in the Detroit, Michi- 
gan Area Office of the Bureau of Labor-Management Reports of the 
Department of Labor, on the basis of the charge contained in that let- 


ter. You were advised of your right to reply to the charge within ten 
calendar days after the day you received that letter. The ten calendar 
day reply period has expired. 


After consideration of your memoranda, dated June 12, 1962, June 
21, 1962, July 5, 1962, and July 12, 1962, which memoranda were not 
replies to the charge according to your statement in each one, and after 
consideration of all available information relating to the charge, it has 
been found that the charge of failure to accompany your activity to 
Detroit, Michigan is sustained and therefore that removing you will 
promote the efficiency of the service. Accordingly, youare hereby noti- 
fied that you will be removed effective at the close of business August 
3, 1962, which is not less than 30 days after the date you received my 
letter of June 6, on the basis of that charge. Your Notification of Per- 
sonnel Action, Standard Form 50, for this action is enclosed. 

Pending the effective date of removal, you may be in full pay status 
and in duty status, subject to such assignement as may be considered 
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appropriate by your supervisor, if you report to your duty station in 
Detroit, Michigan. If, on the other hand, you choose not to report to 
your duty station in Detroit, you will contimue to be considered absent 
without leave. You will receive a lump-sum payment for any annual 
leave time remainingto your credit onthe effective date of your removal 
subject to your return to the Bureau's administrative office of creden- 
tials, manuals, transportation requests, books, equipment, andany other 
property of the United States which is in your possession or has been 
charged to you as a result of your employment with this Bureau. 

This is a notice of adverse decision under the terms of Section 14 
of the Veterans' Preference Act of 1944 and Section 22.205 of the Civil 
Service Regulations. You are hereby notified of your right to appeal 
this decision not later than ten days after the effective date of removal 
to the Regional Director, Chicago Region, U.S. Civil Service Commis- 
sion, Main Post Office Building, Chicago 7, Illinois. Civil Service Reg- 
ulations require that such an appeal to the Civil Service Commission 


be in writing and that it set forth your reasons for contesting the 
removal with offer of proof and such pertinent documents as you are 
able to submit. 


Very truly yours, 


/s/ John L. Holcombe 
Commissioner 
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NOTIFICATION OF PERSONNEL ACTION 
(EMPLOYEE — See General information on Reverse) 


E (CAPS) LAST-FIRST-MIDOLE MR.-MISS-MRS. 3. BIRTHDATE | 4. SOCIAL SECURITY NO. 
(a, Dap, Your) 


DIER, WILFRED NMN MR. 11-21-16 | 115-09-9839 
ERAN PREFERENCE 


6. TENURE GROUP |7. SERVICE COMP. DATE| 8. PHYSICAL HANDICAP CODE 
1—NO 3—10 PT. DISAB. 
| 2—5Pr. 4— 10 PT. COMP. C= tO Ft. OTHER I O1-08-h2 : 


10, iss, 1. (ler CC an) 
ak ~ COVERED 2 — INELIGIBLE 3 ~ WAIVED 2= 


fant 
TURE OF ACTION eek EFFECTIVE oe 14, = SERVICE OR' OTHER LEGAL AUTHORITY 
(a, Day, eB 
Removal 08=-03-6 


RONG POSITION TITLE AND NUMBER 


General Investigator 


NAME AND LOCATION OF EMPLOYING OFFICE Burean of geme: 
mG Region III - Chicago, Tilinois 
. Detroit, Michigan Area Office 
Detroit, Michigan . 


p. TO: POSITION TITLE AND NUMBER 


21. PAY PLAN AND 


. OUTY STATION (Gy — county — State) 26. LOCATION 21-1260-163 | 
P detroit, Michigan 21-1: 21-1260-163 | 


APPROPRIATION 28. POSITION OCCUPIED 29. APPORTIONED POSITION 
N~COMPETITIVE SERVICE) 
ew es Leal 1 — PROVED-1 
SERVICE Pees — WAIVED.2 


exs:[____] A. SUBJECT TO COMPLETION OF 1 tS 
[2 eae cea toss eee Se cement Cee ee 


C. DURING Fact AnpomtcaT ONTHS OR LESS 
TONE: SHOW REASONS BELOW, AS REQUIRED, CHECK IF APPLICABLE: cca PROBATION CL J« oe Soe ee 


Reason for removal: Failure to accompany activity to Detroit, Michigan. 


.) 
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[Government Exhibit A — Enclosure No. 30] 
APPEAL FROM ADVERSE DECISION 
August 11, 1962 


Mail address: P. O. Box 1052 
Baltimore 3, Maryland 


Residence: 3218 Shelburne Road 
Baltimore, Md. 


Telephone: ROgers 4-3369 (Baltimore) 


Chief, Appeals Examining Office 
U. S. Civil Service Commission 
Washington 25, D.C. 


Dear Sir: 


In accord with Section 14 of the Veterans' Preference Act of 1944, 
I hereby appeal from an adverse decision of the Department of Labor. 
See attached for pertinent data from Standard Form 50 effecting the 
adverse action. 

My reasons for appealing the adverse action include the following: 

1. My removal is marred by numerous procedural defects. 

2. My transfer to Detroit, and my subsequent Removal for Failure 
to Accompany Activity, were arbitrary, capricious, and made in bad 
faith. The evidence to support the allegation is abundant, and involves 
deliberate violations by the Dept. of Labor of Federal Statutes, of Civil 
Service Regulations, of Dept. of Labor Regulations. 

3. The'transfer of me (rather than of someone else) to Detroit, was 
for political purposes,in violation of the Civil Service Act. 

Item #1 above — procedural defects — includes the following: 

Defects in "30 day notice" letter: 


(a)! My removal was preceded by a notice of less than 30 
days.* 
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My notice did not allow me 10 days to answer the 
charge, in violation of Dept. of Labor ce aacy ae 
prescribing 10 days.* 


The charge against me was not sufficiently detailed, 
and was deliberately misleading. 

The adverse action taken is more severe than that 
originally proposed. 

The reasons cited for my proposed separation are 


inappropriate and insufficient to support the adverse 
action taken. 


My notice of proposed adverse action did not ade- 
quately advise me of my status during the notice 
period — in violation of Dept. of Labor rules. 


My notice letter was materially amended by subsequent letters, but 
a new notice period and a new period in which to answer the charge 
was not allowed me. My removal was effected less than 30 days 
after the final amendment. 


Other Procedural Defects: 


Department of Labor rules require certain grievance procedures, 
prior to my transfer to Detroit. But the Department's handling of my 
grievance, and the ostensible review thereof by the Secretary of Labor, 
were defective in many ways. Thus my transfer, and my subsequent 
removal for failure to accompany activity to Detroit, were unlawful. 

I herewith appeal also from the fact that I was not kept ina duty-pay 
status in Washington, between the time I failed to report to Detroit and 
the time of my removal (i.e., during the notice period). In effect I was 
suspended; I was advised I would be in a duty-pay status only if I re- 
ported to my new duty station in Detroit. 

I herewith offer to prove every allegation made above. 

My notice of adverse decision advises that I may appeal to the 
Chicago Region of the Civil Service Commission. But I was employed 
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in Washington, D.C.; I refused to accept transfer to Detroit; I have had 
no contact with the Detroit Dept. of Labor office; all records, witnesses 
etc. are in the Washington area. I request that this appeal be handled 
by the Washington, D.C. office of the Civil Service Commission. Iam, 
however, mailing a copy of this letter to the Chicago Region in order 
to be in compliance with instructions contained in my notice of adverse 
decision. 


Very truly yours, 
/s/ Wilfred Handler 
Attachment 


Attachment to Handler Appeal 
Standard Form 50 Data 


S.F. 50 (Rev. Dec. 1961) 


Item #1 Handler, Wilfred NMN Mr. 
2 
I 
01-08 -42 
Code 346 Removal 
08-03-62 
Bureau of Labor-Management Reports 
Region II — Chicago, Dlinois 
Detroit, Michigan Area Office 
Detroit, Michigan 
Detroit, Michigan 
(Reason for Removal: 
(Failure to accompany activity to Detroit, Michigan 
(Office of Personnel Administration 
(Washington, D. C. 
U. S. Department of Labor. 
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[Government Exhibit A — Enclosure No. 35] 


U.S. DEPARTMENT OF LABOR 
- Office of Personnel Administration 
Washington 
August 29, 1962 


Mr. R. B. Bates, Acting Chief 
Appeals Examining Office 

U.S. Civil Service Commission 
Washington 25, D.C. ~ 


Dear Mr. Bates: 


This is in reply to your letter of August 20, 1962, File XAE-:R:B:B:- 
gdc, relative to the appeal of Wilfred Handler who was removed from 
the position of General Investigator with the Bureau of Labor-Manage- 
ment Reports, U.S. Department of Labor. 

The material requested in your letter is enclosed. If I can be of 
additional assistance, please call me on code 110, extension 2119. 


Sincerely yours, 


/s/ Harold E. Finnegan 
Acting Chief, Employment Division 


[Government Exhibit A - Enclosure No. 37] 

[Appellant's Civil Service Commission Hearing Exhibit No. 1] 

Memorandum May 1, 1962 

To: Mr. John L. Holcombe, Commissioner 

From: W. Handler, Compliance Officer 

Subject: Mr Kleiler's Memo to me, dated April 23, 1962, in re: 
"Change in Official Duty Station" 


The subject-memo makes the following request. "Please report 
for duty on Monday morning May 7, 1962 to the Area Director, Mr. 
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Louis H. Woiwode, 1906 Washington Boulevard Building, 234 State 
Street, Detroit 26, Michigan." I cannot comply. 

The subject-memo cites as its authority the "Secretary of Labor's 
decision of March 30, 1962"* concerning my grievance. But the subject- 
memo does not meetthe criterion stated in the last sentence of my Peti- 
tion For Secretarial Review of my grievance, which reads as follows: 
"This Petition must give Handler something to which he strongly feels 
he is entitled: a basis on which he can continue his 20 year Federal 
career, and at the same time retain his respect for himself and for his 
employer." I shall therefore continue to consider myself on detail to 
the Branch of Financial Audits. 

This memo has been written in the office, but on annual leave; Mr. 
John T. Murphy, Chief, Division of Reports, earlier today advised me 
that my answer to the subject-memo might not be written on official 
time. 


[Government Exhibit A - Enclosure No. 37] 
[Appellant's Civil Service Commission Hearing - Exhibit No. 2] 


Memorandum Date: Nov. 1, 1961 
To: Mr. W. Handler, Compliance Officer 
From: John L. Holcombe, Commissioner 
Subject: Attendance at Compliance Officer Training Course 
and Grievance Memorandum 

This is in answer to your memoranda of October 25 and October 
30, 1961. As Deputy Commissioner Kleiler told you on October 27, the 
Compliance Officer Training Course was scheduled by him to consist of 
six 6-hour work days during the week of October 23 and six 6-hour work 
days during the week of October 30. This administrative adjustment in 
the normal scheduled work week of Compliance Officers results in a 
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reduction of the total working hours for Compliance Officers during 
these two weeks. Ordinarily, we do not pay professional. employees 
overtime compensation for work on Saturday, although normally we 
provide for compensatory time off for such work. Because the time in 
attendance at the Compliance Officer Training Course amounts to only 
36 hours per week, however, Mr. Kleiler told you that we do not plan to 
provide compensatory time off for attendance at the Saturday sessions. 

Upon further consideration of the entire problem, however, youare 
now advised that Compliance Officers are to be compensated for over- 
time by compensatory time off. Therefore, as the course is scheduled 
to meet on two Saturdays, you would be allowed compensatory time for 
Saturday duty by virtue of attendance at the Training Course. 

In answer to your question as to the propriety of scheduling you for 
attendance at the course, you have been advised of your reassignment 
to the Detroit Area Office and you know that your physical move to the 
office has been delayed only pending final decision on your grievance. 
Your statements made in memoranda that you cannot accept this reas- 
signment do not constitute a formal resignation in lieu of | ‘reassignment. 
Therefore, at least until such time as your petition to the ‘Secretary has 
been answered, you are a Compliance Officer scheduled for reassign - 
ment tothe Detroit office. If your appealtothe Secretary is unsuccess- 
ful , you will be directed to report to Detroit at a specific time. Atthat 
time, you must either report as directed, submit a properly executed 
Standard Form 52 indicating your resignation, or you will be removed 
for failure to accept reassignment. 

In the event you now wish to submit a SF-52 indicating that you are 
resigning due to inability to make the physical move to Detroit, we would 
then have the definite assurance necessary to enable us to relieve you 
from your assignment to the Compliance Officer Training Course. We 
are in no way attempting to coerce you into submitting a resignation. 
You have been repeatedly advised that your budgeted position is in 
Detroit, the Detroit office is in need of additional help in ie form of 
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another financial investigator and we must keep your Detroit position 
available until final decision on your grievance. Therefore, unless a 
resignation SF-52 is executed (with the provision that the resignation 
would be effective only in the event the Bureau's decision on your griev- 
ance was sustained) we must continue in the belief that you are still our 
employee scheduled for the Detroit office. 

In answer to your question as to the difference inthe handwriting of 
initials on memoranda of October 24 and October 25, certain manage- 
ment executives have been delegated the authority to initial memoranda 
for me in my absence. My initials appearing on any memoranda to you 
indicate that they come by my authority either direct or delegated. 


[Government Exhibit A - Enclosure No. 37] 
[Appellant's Civil Service Commission Hearing - Exhibit No. 3] 


Memorandum July 5, 1962 
To: Mr. Edward J. McVeigh, Director of Personnel 
From: W. Handler, BLMR 


This is a 1 page memo. I have signed each page. 

Mr. Holcombe's memo to me of June 28, 1962, states: 

"The Director of Personnel is the authority for the statement that 
you can be in a duty and pay status only if you report to Detroit, Mich- 
igan."” 

1. Please advise whether the above is your personal decision, or 
that of someone with your delegated authority. If the latter, please 
identify him; have you personally adopted the decision? 

2. Please explain the rationale involved in reaching the decision 
quoted above; please cite Federal Personnel Manual authority. 

3. If your authority for the quoted decision is the Civil Service 
Commission, please identify the individual involved. If you are able, 
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please cite the rationale offered bythe Civil Service Commission as the 
basis for its opinion. 
For your information, there is attached herewith a carbon copy of 
a 6 page memo from me to Mr. Holcombe, dated July 5, 1962. 
Respectfully, 


/s/ W. Handler 


[Government Exhibit A - Enclosure No. 37] 
[Appellant's Civil Service Commission Hearing - Exhibit No. 4] 


Memorandum - Registered Mail 
July 12, 1962 

To: Mr. Edward J. McVeigh, Director of Personnel 
From: W. Handler, BLMR 

I believe you should answer my memo of July 5, 1962, at once. 
Until you do, and until Commissioner Holcombe does likewise, I cannot 
make an informed decision regarding my resumption of a pay status. 

My involuntary - and apparently illegal - non-pay status is about 
to enter its eleventh week. 

Respectfully, 


/s/ W. Handler 
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[Government Exhibit A — Enclosure No. 37] 
[Appellant's Civil Service Commission Hearing-Exhibit No. 13] 


Memorandum April 25, 1962 
To: Mr. Edward J. McVeigh 
Director of Personnel 


From: W. Handler 
Compliance Officer, BLMR 


Subject: Secretary's Decision — Grievance. 


Regarding the memo to the Secretary from Mr. David S. North, 
dated February 27, 1962, which you refer to as the Secretary's deci- 
sion, please furnish, specifically, the following information: 

1. In whose writing is the notation: "OK A.J.G. 3/30/62"? (Itdoes 
not appear:to be in the Secretary's hand.) I am not now questioning the 
apparent delegation of the Secretary's authority; Iam merely trying to 
establish personal responsibility. 

2. Please explain the delay between February 27, 1962, when Mr. 
North's memo was written, and March 30, 1962, when it was approved. 

3. I delivered to your office my petition for Secretarial review, 
which consisted of a brief together with exhibits. In processing my 
petition, did you forward it, in its entirety, to the Secretary? (Mr. 
North's memo, which you designate as the Secretary's decision, gives 
no answers to the points raised in my petition; indeed there is not the 
slightest indication that Mr. North has read my petition.) 

Unless I receive a written reply, on or before April 27, 1962, I 
will assume that you do not intend to answer this memo. I will there- 
upon direct my inquiries elsewhere. 

At an appropriate time in the future, I might add, I will dissect Mr. 
North's memo of February 27, 1962 (the Secretary's decision?) in the 
same manner, and with much the same results, as I dissected your 
memo to me of November 7, 1961 — see discussion of Exhibit B in my 
petition for Secretarial review. 
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[Government Exhibit A — Enclosure No. 37] 
[Appellant's Civil Service Commission Hearing-Exhibit No. 17] 


Memorandum - Registered Mail 


July 17, 1962 


Mr. David S. North 
Office of the Assistant Secretary 


W. Handler, BLMR 
P. O. Box 1052 x 


Baltimore 3, Maryland as 
(Note: This is a 2 page memo. 
Subject: Grievance I have signed each page.) 

On December 13, 1961, I petitioned the Secretary for a review of 
my grievance. You thereafter ostensibly reviewed my grievance; in 
your memorandum dated February 27, 1962, to the Secretary, you pro- 
posed a Secretarial decision. 

I would appreciate your answers to the following questions: 

1. Before writing your memo of February 27, 1962, to the Secre- 
tary, did you read my Petition for Secretarial Review? (My Petition 
was handwritten; it consisted of a 2 page table of contents, fifty-two 
pages of text,and Exhibits A through N.) 

2. If your answer to No. 1 above is "no"; 

(a) Why not? 

(b) Was my Petition included withthe Grievance material forwarded 
by the Office of Personnel Administration to you for your review? 

(c) Did you see my Petition before writing your memo of Febru- 
ary 27 to the Secretary? 

(d) In your memo of February 27, 1962, to the Secretary, you 
called my Grievance a long and complicated dispute. Were you aware 
that my Petition for Secretarial Review condensed and clarified the 
problem of reviewing this "long and complicated" dispute ?'; were you 
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aware that my Petition was not merely a naked request for Secretarial 
Review ?; were you aware that my Petition highlighted and pinpointed 

the inequities and illegalities that will stem from the Grievance Commit- 
tee's recommendations and from Commissioner Holcombe's adoption of 
the recommendations? 

3. If your answer to No. 1 on the previous page is "Yes"; 

In your memorandum of February 27, 1962, proposinga Secretarial 
decision, why do you fail to acknowledge or answer any of the objec- 
tions raised in my Petition? : 

In view of decisions I soon must make, it is essential that your 
answer, if any, be prompt. Should I fail to receive a written answer 
onor before July 24, 1962, I shall assume that, in order to avoid embar- 
rassment to yourself and/or to the Department, you do not choose to 
answer. (My address: P. O. Box 1052, Baltimore 2, Maryland). 


[Government Exhibit A — Enclosure No. 37] 
[Appellant's Civil Service Commission Hearing-Exhibit No. 16] 


Memorandum - Registered Mail 


July 23, 1962 


To: Mr. David S. North, Room 3101 
Office of the Assistant Secretary 


W. Handler 
P. O. Box 1052 
Baltimore 3, Maryland 


July 24, 1962, is of special interest to me for two reasons: 

1. I understand you are to return from a vacation on July 24. 

2. Inthe absence ofan answertomy memo to you of July 17, 1962, 
it was intended that July 24 would mark the end of my expectations of 
receiving an answer... 
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This is merely one of several interesting coincidences. | 
An early answer to my memo of July 17, 1962, is still urgently 
needed. The assumption I stated in my memo of July 17, 1962, will 
therefore be deferred from July 24 to July 27. If, by a further coin- 
cidence, you extend your vacation beyond July 24, my assumption will 
likewise be deferred until three days after your ultimate return from 
vacation. 
P.S. — In order to establish the mailing and receiving dates, please 
send your answer by registered mail — your cooperation will 
be appreciated. 


[Government Exhibit A — Enclosure No. 37] 
[Appellant's Civil Service Commission Hearing-Exhibit No. 18] 


U.S. DEPARTMENT OF LABOR 
Office of the Assistant Secretary 
Washington 


July 26, 1962 


Mr. W. Handler 
P. O. Box 1052 
Baltimore 3, Maryland 


Dear Mr. Handler: 


I have turned over your letters of July 17 and 23toEdward J. Mc- 
Veigh, Director of Personnel for an appropriate reply. 


Sincerely yours, 
/s/ David S. North 


Special Assistant to | 
Assistant Secretary Reynolds 
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[Government Exhibit A — Enclosure No. 37] 
[Appellant's Civil Service Commission Hearing-Exhibit No. 15] 
U.S. DEPARTMENT OF LABOR 


Office of Personnel Administration 
Washington 


August 1, 1962 


Mr. Wilfred Handler 
P. O. Box 1052 
Baltimore 3, Maryland 


Dear Mr. Handler: 


Mr. North has referred to me your letters to him of July 17 and 
July 23. 

I can assure you that Mr. North had before him all of the materials 
which had been submitted by you to the Secretary. 

In this case, Mr. North served as a staff assistant to the Secretary 
and is answerable only to the Secretary in the discharge of his assign- 
ment. 


Very truly yours, 


/s/ Edward J. McVeigh 
Director of Personnel 
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[Government Exhibit A — Enclosure No. 37] 
[Appellant's Civil Service Commission Hearing-Exhibit No. 14] 


Registered Mail 


P. O. Box 1052 
Baltimore 3, Maryland 
September 1, 1962 


Mr. David S. North, Room 3101 
Office of the Assistant Secretary 
Dept. of Labor - Washington 25, D. C. 


Dear Mr. North: 


In my memos to you of July 17 and July 23, 1962, regarding your 
recommendations for the Secretarial disposition of my grievance, and 
regarding my brief which accompanied my petition for Secretarial 
review, I asked you specific questions regarding your total disregard 
of my brief. 

Obviously, I wrote to you for the specific purpose of getting first- 
hand answers from you; obviously, the particular questions I asked can 
be answered only by you; but you chose to refer my memos to Mr. 
McVeigh to make answer. Thus we can Say: 

1. You refuse to answer my questions of July 17, 1962, but, 

2. You don't have the honesty to say so. 

3. You recognize that decency would require that you answer my 
questions, therefore 

4. You attempt to disguise your refusal to answer by’ peteriang my 
questions to Mr. McVeigh. | 

Mr. McVeigh's subsequent letter to me. . . does two things: 

(a) Regarding your complete disregard of my brief and of the ques- 
tions raised in my appeal to the Secretary, Director of Personnel Mc- 
Veigh attempts to clear himself and to place the full responsibility on 
you. Mr. McVeigh informs me that he forwarded on to you all my 
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material, including the brief that you later ignored. Director of Per- 
sonnel McVeigh's letter to me states: "I can assure you that Mr. North 
had before ‘him all of the materials which had been submitted by you 

(by Handler through McVeigh) to the Secretary." 

(b) Mr. McVeigh's letter to me then concludes by confirming your 
refusal to answer the questions I asked you in my memo of July 17, 
1962. Mr. McVeigh advises me that only the Secretary can force you 
to answer. 

In short, you refuse toanswer my questions because I cannot enforce 
my request. There are those, including, apparently, the new Secretary 
of Labor, who would say that your code of conduct is the law of the jun- 
gle, witha relatively thin veneer of civilization. For my authority, from 
an address delivered some time ago, I quote the then Under Secretary 
(now Secretary of Labor) W. Willard Wirtz: 

", |. The point remains, however, that the key element 


in the effectuation of the national labor policy to eli- 
minate corruption in the labor movement is the vol- 
untary action within the labor movement itself. I 
think of Lord Moulton's dictum that 'the measure of 
a civilization is the degree of its obedience to the 
unenforceable.'" 


Sincerely, 


/s/ W. Handler 
Wilfred Handler 
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[Government Exhibit A — Enclosure No. 37] 
[Appellant's Civil Service Commission Hearing-Exhibit No. 33] 


To: Messrs. Handler and Burdette Date: February 21, 


From: Albert L. Moore, Jr. 1962 
Assistant Commissioner for Management 


Subject: Detail to Position of Auditor 


It has cometo my attentionthat copies of Standard Forms 52 regard- 
ing your details as of last June have not been transmittedto you. I regret 
this oversight and attach herewith a copy of the appropriate form. 

I amalsoadvised that you have questioned the legality of your details 
in view of the general prohibition against detials in excess of six months. 
In this connection I would point out to you that this prohibition is designed 
to protect the employee against arbitrary denial of proper classifica- 
tion, grade and salary through improper and extensive details. I know 
that you are well aware of the circumstances that made your detail nec- 
essary and that it was (and is) our administrative judgment that the posi- 
tions to which you are detailed are the only positions considered appro- 
priate in the light of your primary training and experience qualifications. 
You will note that the SF 52 states that the action is a "detail pending 
outcome of grievance ...". You are also well aware of the prohibition 
in the Departmental grievance procedure against any personnel action 
being taken while the grievance is pending. 

It appears therefore that short of voluntary sccentance! by you of the 
originally offered reassignment tothe field in connection with the decen- 
tralization of the function in which you previously served, there is no 
alternative but that the detail continue in force in accordance with the 
terms of its initial establishment, the six months limitation notwith- 
standing. This is our view as well as that of the Office of Personnel 
Administration of the Department. 
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[Government Exhibit A — Enclosure No. 37] 
{Appellant's Civil Service Commission Hearing-Exhibit No. 42] 


U.S. DEPARTMENT OF LABOR 
Office of Personnel Administration 
Washington 


May 15, 1962 


Mr. Richard P. Burdette 
Compliance Officer, BLMR 


Wilfred Handler 
Compliance Officer, BLMR 


From: Edward J. McVeigh 
Director of Personnel 


Subject: Your Memorandum of May 4, 1962 


This is in reply to your memorandum of May 4, 1962, requesting 
information relative to your details to the position of Auditor, GS-510- 
12. 

1. In my memorandum of April 26, 1962, I denied your request for 
copies of the Department's communications with the Civil Service Com- 
mission. You may, however, review these documents in your official 
personnel folder. 

2. The following information was given to the U.S. Civil Service 
Commission when the Department requested approval of the extension 
of your details on April 16, 1962: 

(a) In the spring of 1961, your positions of General Investigator, 
GS-1810-12, had been moved out of Washington and each of you were 
advised to report for duty in a field office. 

(b) You filed grievances which served to stay the reassignment 
actions until the grievances were resolved. 

(c) Other work had to be found for you and you were accordingly 
detailed to Auditor duties. 
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(d) Through oversight, the details were permitted to continue 
beyond six months without the prior approval of the Commission. 

(e) It was anticipated the grievances might take until late May or 
early June to resolve. 

3. Your details were recorded on a Request for Personnel Action, 
SF-52, not on a Notification of Personnel Action, SF-50. You previously 
have received a copy of the Request for Personnel BONGO: SF-52, rela- 
tive to your details. 


|Government Exhibit A — Enclosure No. 37] 
| Appellant's Civil Service Commission Hearing -Exhibit ioe 46) 


May 24, 1962 


To: Mr. Harold E. Finnegan 
Office of Personnel Administration 


From: W. Handler 


Please mail to me as soon as possible the status of BLMR Com- 
pliance Officers Joseph W. Farrell, Arthur Selby, and BLMR employee 
Anthony Albamonte. Please include position title, number and grade, 
name and location of employing office or unit, or office or ‘unit to which 
detailed, etc. Please show status as of June 1, 1961, show any changes 
since that date, advise me of any changes subsequent to your answer. 


/s/ Wilfred Handler 
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{Government Exhibit A — Enclosure No. 37] 
[Appellant's Civil Service Commission Hearing-Exhibit No. 47] 


To: Mr. Wilfred Handler Date: June 8, 1962 
From: Charles H. Roberts 
Subject: 

Mr. Finnegan has asked me to reply to your memorandum of May 
24, 1962. 

Since the Secretary has reviewed the decision on your grievance in 
accordance with Personnel Instruction No. 6, it does not seem appro- 
priate to give you the information you requested regarding other 
employees. 


[Government Exhibit A — Enclosure No. 38] 


U.S. DEPARTMENT OF LABOR 
Office of Personnel Administration 
Washington 


September 18, 1962 


Mr. R.B. Bates, Acting Chief 
Appeals Examining Office 

U.S. Civil Service Commission 
Washington 25, D. C. 


Dear Mr. Bates: 


Reference is made to the appeal filed by Mr. Wilfred Handler, 
recently separated from a position in the Department of Labor. 

At the conclusion of Mr. Handler's hearing, you requested the 
Department to submit the name of the person who signed "AJG" on the 
decision of Mr. Handler's grievance. Enclosed is a copy of a memoran- 
dum, dated September 12, 1962, from Secretary Arthur J. Goldberg to 
Mr. David North, which provides the information requested. 

This memorandum establishes that the decision was made by the 
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Secretary. From this it follows that the order of Commissioner Hol- 
combe was valid, and as such, Mr. Handler was obligated either to 
comply or to pay the penalty for refusal to do so. 

xk * 


Sincerely yours, 


/s/ Edward J. McVeigh 
Special Assistant to the Secretary 
and Director of Personnel 


[Government Exhibit A — Sub-enclosure to Enclosure No. 38] 


U.S. DEPARTMENT OF LABOR 
Office of the Secretary 
Washington 


September 12, 1962 _ 
MEMORANDUM TO DAVID S. NORTH 


It has come to my attention that the approval of your memoran- 
dum to me of February 27, 1962 on the subject of the Wilfred Handler 
grievance - such approval being indicated by "0.K. A.J.G." - has been 
questioned as not being in my personal handwriting. These initials were 
written by Mr. Stephen N. Shulman, my Executive Assistant, in my pres- 
ence and at my direction at that time. I trust this clarifies the situa- 
tion. 


/s/ Arthur J. Goldberg 


U. S. DEPARTMENT OF LABOR 
OFFICE OF THE SECRETARY ° 
WASHINGTON 


September 12, 1962 


MEMORANDUM TO DAVID S. NORTH 


It has come to my attention that the approval of 
your memorandum to me of February 27, 1962 on the 
subject of the Wilfred Handler grievance - such approval 
being indicated by "O.K. A.J.G."' - has been questioned’ 
as not being in my personal handwriting. These initials 
were written by Mr. Stephen N. Shulman, my Executive 
Assistant, in my presence and at my direction at that 
time. I trust this clarifies the situation. 


Oye 
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[Government Exhibit A — Enclosure No. 40] 
[Letter dated Sept. 19, 1962, from appellant to Mr. R. B. Bates, 
Appeals Examining Office, Civil Service Commission] 


8. For specific procedural defects of the grievance processing see 
Paragraphs 3(C), 3(C)(1), 3(C)(2), pages 6 through 16 of the Petition, 
and paragraphs 3(G) and 3(H), pages 19 through 25. Regarding Para- 
graph 3(G), in a later grievance hearing of another employee (Richard 
P. Burdette) involving the identical issue, Mr. Finnegan answered the 
question, saying that Albamonte’s then current status was apparently 
that of illegal detail. The Grievance Committee in that case, in finding 
for the employee, states that it relied heavily on the fact that Albamonte 
had been on illegal detail at the time of Burdette's transfer. Albamonte 
was also on illegal detail at the time of my transfer. 

** * 

Query: Why did Mr. North refer my memos to Mr. McVeigh for 
answer? And at the hearing, why not an affidavit or testimony from 
Mr. North, rather than Mr. Finnegan's statement that Mr. North told 
him "yesterday" that he had carefully read the Petition for Secretarial 
Review? 


[Government Exhibit A — Enclosure No. 41] 

[Letter dated Sept. 19, 1962, to Mr. R.B. Bates, Appeals Examing 
Office, Civil Service Commission from Appellant. ] 

Dear Mr. Bates: 


In connection with my appeal and my recent hearing there is sub- 
mitted herewith the following additional material: 
** * : 
8. A manila folder containing photostatic reproduction of the Peti- 
tion for Secretarial Review of the Grievance Decision of Wilfred Hand- 
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ler, as originally submitted through Director of Personnel McVeigh on 
December 13, 1961. The folder contains the following: 

(a) A brief, consisting of 2 pages of Table of Contents; 

(b) Exhibits A through N. 


[Government Exhibit A — Enclosure No. 41, Sub-enclosure No. 9] 


To: Mr. Wilfred Handler Date: April 26, 1962 
Bureau of Labor-Management Reports 


From: Edward S. McVeigh 
Director of Personnel 


This is in reply to your memorandum of April 25 regarding the 
Secretary’s decision on your grievance. 

1. The memorandum from Mr. Northtothe Secretary was returned 
to my office by a member of the Secretary's immediate staff. I believe 
it to be an authoritative disposition of your request for review of Com- 
missioner Holcombe's decision pursuant to Part III B3 of Personnel 
Instruction No. 6 and that the notation of approval andthe initials thereon 
were placed there either by the Secretary or a person empowered by 
him to dipose of the matter. * 

2. During the period February 27, 1962, to March 30, 1962, the 
case was under consideration in the Office of the Secretary. 

3. All materials pertaining to your petition for review, including 
your brief and exhibits, were forwarded to the Secretary by my office. 
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[Government Exhibit A — Enclosure No. 42] 
[Letter dated Sept. 20, 1962, to Mr. R. B. Bates, Appeals Examining 
Office, Civil Service Commission from Appellant. ] 


In a 2 page letter to you dated Sept. 19, 1962, I listed 12 items of 
additional material delivered to your office. Item 8(a) of.that letter 
should be corrected by deleting the semi-colon and adding the follow ing: 
"and 52 pages of text;"' 


[Government Exhibit A — Enclosure No. 43] 
P. O. Box 1052 
Baltimore 3, Maryland 
Sept. 26,1962. 


Mr. R. B. Bates 
Appeals Examining Office 
Civil Service Commission 


Dear Mr. Bates: 


Re: XAE: RBB: gdc 
A copy of Mr. McVeigh's lettertoyou, dated Sept. 18, 1962, together 
with the two enclosures cited therein, was received by me on September 
21, 1962. 


* eo 
Re The Photostat of Memo dated September 12, 1962, 
__Arthur J. Goldberg to David North 

3. The third paragraph of Mr. McVeigh's letter of Sertemie™ 18, 
1962, to you, concedes the following: 

(a) If the grievance decision was not made by the Secretary, as 
required by the Agency's Personnel Instruction No. 6. Commissioner 
Holcombe's order that I go to Detroit would not be valid, and . 

(b) If Commissioner Holcombe's order were not — I would be 
under no obligation to comply. 
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4. A change inan employee's post of duty normally does not require 
the Secretary's express approval. The necessity for the Secretary's 
decision in this instance, conceded by the Agency (3(a)), stems from the 
fact that the Secretary's decision is a part of the prescribed grievance 
procedures. It follows, then, that the Agency implicitly concedes that 
the prescribed grievance procedures are a prerequiste to the Commis- 
sioner's directive to me that I report for duty in Detroit, a new post of 
duty. Item #8 of my 8 page letter to you of September 20, 1962, cites 
several defects in my grievance procedures — if these are infact griev- 
ance defects, it follows from items 3(a) and 3(b) above that Mr. McVeigh 
would agree that Commissioner Holcombe's directive that I report to 
Detroit was invalid, and one which I was under no compulsion to obey. 

x * O* 

6. It should be clearly understood that none of the following com- 
ments are intended as a reflection upon Secretary Goldberg: 

(a) Mr. McVeigh's enclosure (a photostat of the memorandum dated 
Sept. 12, 1962, from Arthur J. Goldberg to David S. North) is not satis- 
factory either as evidence to be considered in the Civil Service Com- 
mission's consideration of my appeal, or as an authentication of the 
Secretary's decision in my grievance. 

(1) As evidence relied on by the Agency to justify the adverse action, 
it should be in affidavit form. The memo was obviously written in 
response to your request of Mr. Harold Finnegan of Mr. McVeigh's 
office that the Agency furnish the identity of the person who wrote "OK, 
AJG". Why then, was the memo written to Mr.North? 

(2) As part of my grievance decision, the original rather than a 
photostat of the memo should have been directed to me. Inasmuch as 
I filed the grievance in question, and inasmuch as I appealed to theSec- 
retary for his decision of my grievance, it appears that it isI who should 
receive the Secretary's decision. Both the document bearing the con- 
troversial "OK, AJG", and the memo to Mr. North establishing that "the 
decision was made by the Secretary", have been given to me in photo- 
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static form. As petitions for Secretarial Review of grievances, must 
be made through the Director of Personnel, I am sending a copy of this 
letter to Director of Personnel McVeigh, together witha specific request 
that Mr. McVeigh secure for me, from Mr. North, the original of the 
Secretary's memo of September 12, 1962. Secretary Goldberg's memo 
to Mr. North ends with this sentence: ‘T trust this clarifies the situa- 
tion."" But Mr. North is not concerned with the need for clarifying the 
situation; Mr. North had nothing to do with my grievance either before, 
or after, he fulfilled his special assignment to review the grievance 
record and make a recommendation to the Secretary. The Secretary 
apparently misunderstood the situation when he directed his memo to 
Mr. North. Mr. North will therefore have no reluctance to relinquish 
the original of the memo in question, particularly when he understands 
it is in fact a part of the Secretarial decision due me. 

In short: Mr. McVeigh's letter of September 18, 1962, to you, 
establishes several reasons for my immediate and retroactive rein- 
statement; the evidence sought to be introduced via the photostat of a 
memo from Mr. Goldberg to Mr. North should be in affidavit form; 
because it is properly part of my grievance decision, I am requesting 
of Director of Personnel McVeigh that he secure for me the original 
of Secretary Goldberg's memorandum of September 12, 1962, to David 
S. North. 


Very truly yours, 
/s/ Wilfred Handler 
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[Government Exhibit A — Exhibit No. 45] 


P. O. Box 1052 
Baltimore 3, Maryland 


October 11, 1962 
Mr. R. B. Bates 


Appeals Examining Office 
Civil Service Commission 

Re: XAE:RBB:gdc 
Dear Mr. Bates: 

Enclosed is a photostatic copy of each of the following: 

(a) Letter dated September 27, 1962, to Mr. Edward J. McVeigh, 
Director of Personnel, from W. Handler. 

(b) Letter dated October 11, 1962, to Mr. David S. North from W. 
Handler. 

I wrote my letter of September 27, 1962, to Mr. McVeigh, in accord 
with item 6(a)(2) of my letter to you dated September 26, 1962. Mr. 
McVeigh has not acknowledged my letter — hence my letter of this date 
to Mr. North. ; 

I declare under the penalties of perjury that all allegations of fact 
that I have made to you in writing since my hearing terminated on Sep- 
tember 12, 1962, are true to the best of my knowledge and belief. I 
further certify that all copies of documents I have submitted into evi- 
dence during or after the hearing are true copies. 

I request that written allegations of fact and copies of documents 
introduced by the Agency since the hearing (letter to you from Mr. Mc- 
Veigh, dated September 18, 1962, together with photostatic copy of Mem- 
orandum to David S. North from Arthur J. Goldberg) be similarly 
authenticated, in accord with the Federal Personnel Manual. I request 
also that Mr. McVeigh be asked to submit into evidence the writings 
he refersto inthe first sentence of the fourth paragraph of his letter 
to you of September 18, 1962. 


Very truly yours, 


Enclosures 
/s/ Wilfred Handler 
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[Government Exhibit A — Sub-enclosure to Enclosure No. 45] 


P. O. Box 1052 
Baltimore 3, Maryland 
Sept. 27, 1962 
Mr. Edward J. McVeigh 
Special Assistant to the Secretary 
and Director of Personnel 
Dept. of Labor, Wash., D. C. 


Registered Mail 
Dear Mr. McVeigh: 


Enclosed is a photostat of my 7 page letter dated Sept. 26, 1962, to 
Mr. R. B. Bates of the Appeals Examining Office of the Civil Service 
Commission. You will note that I discuss therein the memorandum of 
Sept. 12, 1962, to David S. North from Arthur J. Goldberg. You will 
note that I consider that Secretary Goldberg's memo to Mr. North is 
in fact a part of the Secretary's decision of my grievance, and that as 
such, the original memo should be furnished me. You will note that I 
explain in my letter to Mr. Bates of September 26, 1962, why I make 
my request of you, rather than of Mr. North, for the original memo 
addressed to Mr. North. 

If you do not intend to comply with my request, I shall contact Mr. 
North myself. Therefore, if I do not receive your written reply on or 
before Oct. 2, 1962, I shall assume that you will make every effort to 
secure the memo for me, that I therefore need not contact Mr. North 
myself on this matter, and that I shall receive the memo from you on 
or before October 5, 1962. 


Respectfully yours, 


/s/ Wilfred Handler | 
Enclosure 
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[Government Exhibit A — Sub-enclosure to Enclosure No. 45] 
Registered Mail 


P. O. Box 1052 
Baltimore 3, Maryland 
October 11, 1962 


Mr. David S. North, Room 3101 
Office of the Assistant Secretary 
Dept. of Labor - Wash. 25, D. C. 


Dear Mr. North: 


Please send me, at once, the original of the memorandum about 
my grievance decision, addressed to you by Secretary Goldberg on 
September 12, 1962. I previously made this request of Mr. Edward J. 
McVeigh, Special Assistant to the Secretary and Director of Personnel 
— unfortunately, Mr. McVeigh has ignored my request. 

I consider that the Secretary's memo of September 12, 1962, to 
you, is in fact an integral part of the Secretary's decision of my griev- 
ance, and that as such, the original memo should be furnished me. The 
Secretary was obviously misinformed when he addressed his memo of 
September 12, 1962, to you; any legitimate interest you might have had 
in my grievance had already ended with your recommendation to the 
Secretary on February 27, 1962. For further discussion, see the fol- 
lowing enclosures: Exhibit A — Photostat of letter dated September 
27, 1962, to Mr. Edward J. McVeigh from Wilfred Handler. 

Exhibit B — Photostats of pages #4 to 7, inclusive, of letter dated 
Sept. 26, 1962, to Mr. R. B. Bates, Appeals Examining Office, Civil 
Service Commission, from Wilfred Handler. (The pertinent material 
starts at Item #6 at the lower part of page #4.) 

Should I fail to receive your answer on or before October 17, 1962, 
I shall assume that because you deem compliance with my request 
impolitic (Secretary of Labor Wirtz and Lord Moulton notwithstanding), 
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and because my request at this time is unenforceable, you choose to 
ignore my request. : 


Very truly yours, 
/s/ W. Handler 
Enclosures: Exhibits A & B 


[Government Exhibit A — Enclosure No. 46] 


Registered Mail 


P. O. Box 1052 
Baltimore 3, Maryland 
October 15, 1962 


Mr. Edward J. McVeigh 

Special Assistant to the Secretary 
and Director of Personnel 

Room 3121, Dept. of Labor 

Wash. 25, D.C. 


Dear Mr. Special Assistant to the Secretary and Director of Personnel: 


In my letter of September 27, 1962, I asked you for the original of 
the memorandum to Mr. David North from Secretary Goldberg, dated 
September 12, 1962. Rather than the requested original, your letter of 
October 8, 1962, transmits to me a "certified true copy" — you offer 
no explanation for your failure to comply with my request. 

A "certified true copy" is not satisfactory for several reasons, 
which I shall not here enumerate; but I do have proof that material 
emanating from your office, including material certified to be correct, 
is in fact unreliable. 

I repeat my request that you send me the original of Secretary 
Goldberg's memorandum of September 12, 1962, to Mr. North. In order 
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that I may know when to proceed with the next step, if your reply fails 
to reach me by October 19, 1962, I will assume you do not intend to 
answer. 

Your letter to me, cited in the first paragraph of this letter, 
although dated October 8 did not reach me until October 12, 1962. This 
discrepancy in dates is not unusualin mail I receive from you. In order 
to establish mailing and receiving dates, please register future mail to 
me; my enclosed check for $5.00 payable to the Department of Labor 
will provide the necessary funds. You will recall that I made this same 
request of you in on earlier letter; may I hope that this time you will 
comply? 


Respectfully yours, 


/s/ Wilfred Handler 
Enclosure 


{Government Exhibit A — Enclosure No. 47] 
Registered Mail 


P. O. Box 1052 
Baltimore 3, Maryland 
October 15, 1962 
Mr. Frank A. Yeager 
Employee - Management Relations Specialist 
Room 6135 - Dept. of Labor 
Washington 25, D. C. 


Dear Mr. Yeager: 


I have received a Gen. Form No. 126 (Records Authentication Cer- 
tificate), dated October 8, 1962, certifying that you have custody of a 
memorandum dated September 12, 1962, to David S. North from Secre- 
tary Arthur J. Goldberg. 
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1. Is the memorandum in your custody the original document? If 
not, please explain. 

2. On what date, and from whom, did you receive the document ? 

3. How did the document come to be placed in your custody? Was 
it requested or volunteered, and by whom? 

In order that I may pursue this matter without undue delay, if your 
reply fails to reach me by October 19, 1962, I shall assume you do not 
intend to answer. 


Very truly yours, 
/s/ Wilfred Handler 


[Government Exhibit A — Enclosure No. 48] 


U.S. DEPARTMENT OF LABOR 
Office of the Assistant Secretary 
Washington 


Oct. 16, 1962 


Mr. Wilfred Handler 
Box 1052 
Baltimore 3, Maryland 
Dear Mr. Handler: 

I am turning over to Mr. McVeigh, Director of Personnel, your let- 
ter of October 11 and I trust that he will handle it in an appropriate 
manner. 


Sincerely, 

/s/ David S. North 

Special Assistant to 
Assistant Secretary Reynolds 
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[Government Exhibit A — Enclosure No. 49] 


U.S. DEPARTMENT OF LABOR 
Office of Personnel Administration 
Washington 

October 18, 1962 


Mr. Wilfred Handler 
P. O. Box 1052 
Baltimore 3, Maryland 


Dear Mr. Handler: 


Mr. McVeigh has asked me to return your $5 check, No. 249, pay- 
able to the U.S. Department of Labor for mail registration fees, which 
you enclosed in your October 15, 1962 letter to him. 

Regarding the questions you raise in your October 15, 1963, letter 
to me, I have the original memorandum from Mr. Goldberg. It is in one 
of the files on your grievance and appeal. These files were given to 


me, along with several such cases which were transferred to me, by 
Mr. Finnegan just before I assumed my present assignment on Septem- 
ber 24, 1962. The memorandum in question was not specifically requested 
or volunteered. In fact, I did not know of its existence until your Sep- 
tember 27, 1962 letter was received, which caused me to examine the 
file and locate it. 


Sincerely yours, 


/s/ Frank A. Yeager 
Employee-Management 
Relations Specialist 


Enclosure 
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[Government Exhibit A — Enclosure No. 50] 


Registered Mail 


P. O. Box 1052 
Baltimore 3, Maryland 
October 22, 1962 


Mr. David S. North 

Special Assistant to Asst. Sec'y Reynolds 
Room 3101 

Dept. of Labor - Wash. 25, D. C. 


Dear Mr. Special Assistant to Assistant Secretary Reynolds: 


On October 18, 1962, I received a letter dated Oct. 16,'1962, which 
purports to be from you and which reads as follows: 


"Dear Mr. Handler: 


I am turning over to Mr. McVeigh, Director of 
Personnel, your letter of October 11 and I trust that 
he will handle it in an appropriate manner. 


Sincerely, 

/s/ David S. North 
Special Assistant to 
Assistant Secretary 
Reynolds" 

Your ostensible signature, at the foot of the original letter just 
quoted, appears to be in the handwriting of Gwendolyn Bullock instead 
of your own. Letters are customarily concluded with the author's sig- 
nature; my dictionary defines "signature" as follows: "The name of 
any person, written with his own hand". 

Please advise me, therefore, in a writing graced by your signature 
(as just defined), that you authored the letter quoted above, or that you 
instructed that it be written and that you adopt it as your own. If, how- 
ever, the letter was not authored by you, and if it does not say, exactly, 
everything you would wish to say, please explain how the letter came 
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to be written, and please send me a corrected letter. Also, regardless 
of who wrote the letter, please answer the following questions: 

1. Did you ever possess the original of the memorandum about my 
grievance decision, addressed to you by Secretary Goldberg on Septem- 
ber 12, 1962? 

2. If the answer to No. 1 is "yes": 

(a) When, from whom, and how, did you receive it? 

(b) Do you still have it? 

3. If the answer to No. 2(b) is "no": 

(a) To whom did you give it, when, and why? 

My time grows short. Should I fail to receive your answer by 
October 26, 1962, I shall assume: you did dictate the letter cited in 
the first paragraph of this letter and quoted above; you always sign 
correspondence so dictated, but you contrived to have Gwendolyn Bul- 
lock sign this particular letter because you yourself are ashamed to 
assume responsibility for it — in short, the letter quoted above is a 
double evasion, evasion as practiced by a master of the dubious art; it 
shifts on to Gwendolyn Bullock the onus of further shifting on to Mr. 
McVeigh your responsibility for answering my letter to you of October 
11. 

In the absence of a timely reply from you, I shall further assume 
that you prefer to flout Lord Moulton's dictum rather than answer the 
three questions enumerated above. 


Very truly yours, 


/s/ Wilfred Handler 
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[Government Exhibit A — Enclosure No. 51] 


U.S. DEPARTMENT OF LABOR 
Office of the Assistant Secretary 
Washington 


October 23, 1962 


Mr. Wilfred Handler 
P. O. Box 1052 
Baltimore 3, Maryland 


Dear Mr. Handler: 


My letter of October 16 to you was signed by my secretary, in my 
absence and at my specific request. I had dictated the letter earlier. I 
am turning your letter of October 22, over to Mr. McVeigh for handling, 


Sincerely, 


/s/ David S. North 
Special Assistant to 
Assistant Secretary Reynolds 


[Government Exhibit A — Enclosure No. 52] 


Registered Mail 


P. O. Box 1052 
Baltimore 3, Maryland 
November 5, 1962 


Mr. David S. North 

Special Assistant to Asst. Sec'y. Reynolds 
Room 3101, Dept. of Labor 

Wash. 25, D.C. 


Dear Mr. Special Assistant to Assistant Secretary Reynolds: 


Your letter to me, dated October 23, 1962, concludes with: "Iam 
turning your letter of October 22, over to Mr. McVeigh for handling." 
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Mr. McVeigh, however, has not acknowledged my letter. Iam 
therefore still awaiting answers to the numbered questions in my let- 
ter to you of October 22; apparently Mr. McVeigh believes that answers 
to those questions will incriminate you. Unless you reply at once to 
this letter, I shall assume that you agree with Mr. McVeigh; you, in 
turn, will be safe in assuming that I too agree. 

Special Assistant to the Secretary and Director of Personnel Mc- 
Veigh's "handling" of my letter to you of October 22 has proved unsatis- 
factory. If my letter is to be favored with a sincere answer, obviously 
you will have to "handle" it yourself. I remind you that you have closed 
your letters to me with the word "Sincerely". My dictionary defines 
"sincere" as follows: "straightforward; free from hypocrisy, disguise, 
or false pretense." 


Very truly yours, 
/s/ Wilfred Handler 


{Government Exhibit A — Enclosure No. 53] . 
Registered Mail 


P. O. Box 1052 
Baltimore 3, Maryland 
November 12, 1962 


Mr. Edward J. McVeigh 

Special Assistant to the Secretary 
and Director of Personnel 

Room 3121, Dept. of Labor 

Wash. 25, D.C. 


Dear Mr. Special Assistant to the Secretary and Director of Personnel: 


On October 15, 1962, I wrote to Mr. Frank A. Yeager of your office, 
about a Memorandum from Secretary of Labor Arthur J. Goldberg to 
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r. David S. North, dated September 12, 1962. My letter to Mr. Yeager 
asks the following three questions about that Memorandum: 
1. Is the memorandum in custody the original 
document? If not, please explain. 


2. On what date, and from whom did you receive: 
the document ? 


How did the document come to be placed in | 
your custody? Was it requested or volunteered, 
and by whom ? 


In a letter dated October 18, 1962, Mr. Yeager answers all three 
questions. But his answers to the second and third questions are typical 
of your office; they tell me nothing — Mr. Yeager answers the second 
and third questions by saying that a file, containing the Secretary's 
original Memorandum, was transferred from Mr. Finnegan of your 
office to him (Mr. Yeager, of your office) when Mr. Yeager took over 


certain duties from Mr. Finnegan. 

Mr. Yeager thus either fails to recognize, or ehesaenio ignore, the 
obvious purpose of my questions, which is to determine how and when 
Secretary Goldberg's Memorandum, addressed to Mr. North, came into 
the possession of your office — transfers within your office are of little 
interest. With this purpose in mind, please have your Mr. Finnegan, or 
other appropriate persons (including yourself), answer questions num- 
ber 2 and 3 above. 

Mr. Yeager having already undertaken to answer these questions, 
your office's recognition of the propriety of my asking them is estab- 
lished. The issue now remaining is: are you willing to meet your obli- 
gation of answering them informatively, or are you willing only to 
"answer" them evasively, as Mr. Yeager has done? 

If you and your office should now persist in failing to adequately 
answer these questions, it will be obvious that your objection is not to 
the questions, but to informative answers, because they would embarrass 
and incriminate you and/or your office. 
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My time is short. If your answer fails to reach me by November 
16, 1962, I shall assume you do not intend to answer — I shall then 
direct my questions elsewhere. In order to establish, for the record, 
the date your answer is mailed and received, please answer by regis- 
tered mail — to cover the costs, I enclose a $2.00 check payable to the 
U.S. Department of Labor. 


Very truly yours, 
/s/ Wilfred Handler 


Enclosure 


[Government Exhibit A ~ Enclosure No. 54] 


US. DEPARTMENT OF LABOR 
OFFICE OF THE ADMINISTRATIVE 
ASSISTANT SECRETARY 
Washington 


November 23, 1962 


Mr. Wilfred Handler 
P.O. Box 1052 
Baltimore 3, Maryland 
Dear Mr. Handler: 

Iam returning your $2 check, No. 251, payable to the U.S. Depart- 
ment of Labor for mail registration fees, which was stapled to your No- 
vember 12, 1962 letter to me. 

The September 12, 1962 memorandum to Mr. North from the Secre- 
tary was received from Mr. North's office. We do not recall the name 
of the person who actually deliveredthedocument. The exact date it was 
received in this office is not a matter of record and is not recalled. It 
was sometime between September 12, 1962, when it was written, and 
September 18, 1962, when copies were sent to you and Mr. Bates at the 
Civil Service Commission. To the best of Mr. Finnegan's memory, the 
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memorandum in question was received one or two days after September 
12. 

Mr. Finnegan requested the memorandum in question so as to give 
Mr. Bates information, you will recall, he requested at the conclusion of 
your hearing. 

Mr. North has forwarded your November 5 and October 22, 1962 let- 
ters to him. I believe the pertinent information you requested in these 
letters is contained in this letter, Mr. Yeager's October 18, 1962 letter 
to you, and the copy sent you of my September 18, 1962 letter to Mr. 
Bates. 


Sincerely yours, 


/s/ EDWARD J. McVEIGH 
Assistant Administrative Assistant 
Enclosure Secretary 


[Government Exhibit A — Enclosure No. 55] 


Registered Mail 


P. O. Box 1052 
Baltimore 3, Maryland 
December 5, 1962 


Mr. David S. North 

Special Assistant to Ass't. Sec'y. Reynolds 
Room 3101 - Dept. of Labor 

Washington 25, D.C. 


Dear Mr. Special Assistant to Assistant Secretary Reynolds: 


In my letter to you of October 22, 1962, I ask questions about the 
mechanics of your receipt and subsequent disposition of Secretary Gold- 
berg's memorandum to you, dated September 12, 1962. You answer 
none of the questions; instead, your letter of October 23 states: "Iam 
turning your letter of October 22, over to Mr. McVeigh for handling." 
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More than a month later, in a letter to me dated November 23, 1962, 
but not received until November 27, 1962, Assistant Administrative 
Assistant Secretary McVeigh finally acknowledges, incidentally, that 
you did in fact forward to him my letter of October 22, 1962. Mr. Mc- 
Veigh makes no attempt to directly answer the questions in my letter 
to you of October 22, 1962 — he does purport to believe that the answers 
can be educed from certain of his correspondence to me. 

Assistant Administrative Assistant Secretary McVeigh is in error 
— the questions in my letter to you of October 22, 1962, remain, for the 
most part, unanswered. Speaking baldly, rather than ascribing this to 
error on the part of Mr. McVeigh, it would probably be more accurate 
to ascribe it to Mr. McVeigh's desire toprotect you from incrimination. 
At any rate, we know now, if we did not know before, that Mr. McVeigh 
will not answer the numbered questions I put to you in my letter of 
October 22, 1962. 


Specific questions: 


A: ‘Will you now specifically answer the numbered 
questions in my letter of October 22, 1962? 


B. How do you justify referring to Mr. McVeigh 
questions about the factual mechanics of your alleged 
receipt and subsequent disposition of a memorandum 
that Secretary Goldberg addressed to you? 


C: |As Secretary Goldberg ostensibly believed that 
you — not Mr. McVeigh — were the proper addres- 
see and recipient of his memorandum of September 
12,:1962, why do you now believe that Mr. McVeigh 
— not you — is the proper source of information 
about the factual mechanics of your receipt and dis- 
position of the Secretary of Labor's memorandum? 


If your answer does not reach me by December 12, 1962, or, if 
your answer states that you are asking Mr. McVeigh to "handle" this 
letter — I shall assume that you refuse to answer the specific ques- 
tions in this letter as well as those in my letter of October 22, 1962. 
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If you do answer this letter, please do so promptly by registered 
mail — enclosed is one dollar in cash to cover registration fees. 


Very truly yours, 


/s/ Wilfred Handler 
Enclosure 


[Government Exhibit A — Enclosure No. 56] 


U.S. DEPARTMENT OF LABOR 
Office of the Assistant Secretary 
Washington 


Mr. Wilfred Handle 
ogra . December 6, 1962 


P. O. Box 1052 
Baltimore 3, Maryland 


Dear Mr. Handler: 


I am returning the dollar bill which you sent to me with your letter 
of December 5. 
I have turned your letter of that date over to Mr. McVeigh for handl- 
ing. Sincerely, : 
/s/ David S. North 
Special Assistant to | 
Assistant Secretary Reynolds 


[Government Exhibit A — Enclosure No. 58] 


UNITED STATES CIVIL SERVICE COMMISSION | 
[Form DAE 9] WASHINGTON 25, D.C. 


Mr. Wilfred Handler Dec. 11, 1962 


P. O. Box 1052 
Baltimore 3, Maryland 


Dear Mr. Handler: 


There is transmitted herewith a copy of my findings and recom- 
mendation in the appeal described below: 
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Appeal of: HANDLER, Wilfred 

Action Appealed: Separation 

Employing Agency: Department of Labor 

Reviewed Under: Section 14 of the Veterans' Preference 
Act of 1944, as amended 


Decision: Agency action sustained 
Sincerely yours, 


/s/ 8. L. Elliott 
Chief, Appeals Examining Office 


Enclosure 3197 


[Government Exhibit A — Enclosure No. 58 cont.] 


UNITED STATES CIVIL SERVICE COMMISSION 
APPEALS EXAMINING OFFICE 
WASHINGTON 25, D.C. 


Dec. 11, 1962 
APPEAL OF WILFRED HANDLER 


UNDER SECTION 14 OF THE VETERANS’ 
PREFERENCE ACT OF 1944, AS AMENDED 
Appeal of a removal from the position of General Investigator, GS- 
1810-12, $9215 per annum, U.S. Department of Labor, Bureau of Labor- 


Management Reports, Detroit, Michigan, effective August 3, 1962. 
INTRODUCTION 


Mr. Handler filed an appeal with the Appeals Examing Office of the 
Civil Service Commission, Washington, D. C., by letter dated August 
11, 1962 appealing his separation for failure to accompany his activity 
to Detroit, Michigan. He forwarded a copy of the appeal to the Chicago 
Region of the Civil Service Commission. He stated that he had been 
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employed in Washington, D.C., and requested that the appeal be proces- 
sed in Washington, D. C., Inasmuch as he had refused to ate his 
transfer to Detroit. 

The appeal was accepted by the Appeals Examining Office and an 
Investigation was conducted. A hearing was held September 10 and 12, 
1962. Mr. Handler was present at the hearing with his designated rep- 
resentative, Mr. Isador Deckelman, Attorney at Law, 606 Munsey Build- 
ing, Baltimore, Maryland. The agency was represented a Mr. Harold 
E. Finnegan, Assistant Chief of Employment. 


ANALYSIS AND FINDINGS 


We find that the appellant filed a timely appeal in compliance with 
the Commission's regulations and that he was entitled to appeal under 
Section 14 of the Veterans’ Preference Act of 1944, as amended. 

The reasons for the removal of Mr. Handler are quoted below from 
the June 6, 1962 letter of proposed adverse action: 


"This is to notify you that it is proposed to separate you 
from the position of General Investigator GS-12, $9215 
per annum, in the Detroit, Michigan Area Office of the 
Bureau of Labor-Management Reports of the Department 
of Labor, on the basis of the following charge which is 
hereby preferred against you as reason for separation 
in the interest of promoting the efficiency of the service. 


"CHARGE: Failure to accompany your activity to 
Detroit, Michigan. 


"SPECIFICATION: In a staff meeting on or about Octo- 
ber 10, 1960, Assistant Commissioner Daniel L. O'Con- 
nor, informed the Division of Financial Investigations 
that in the near future the work of the Division would 
be decentralized out of the national office and added to 
that of the field offices. This was confirmed and elabo- 
rated upon in my Bureau Circular No. 41 issued Febru- 
ary 24, 1961. 
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"As a part of this decentralization, your post of duty 
was changed to the Area Office, Detroit, Michigan with 
a reporting date of April 30, 1961. Prior to April 30, 
1961, you were placed on annual leave and sick leave 
at your request and given a later date for reporting to 
Detroit. This date was stayed on June 7, 1961 when 
you filed a grievance relative to having your post of 
duty assigned out of Washington, D. C. After the Secre- 
tary affirmed that your post of duty was Detroit, you 
were directed by a memorandum of April 23, 1962 to 
report to the Area Director, Detroit, Michigan on May 
7, 1962. 


In a memorandum dated May 1, 1962, you stated you 
would not report to Detroit as directed. 


"In my memorandum dated May 3, 1962, I reaffirmed 
your change in post of duty and enclosed your copy of 
Notification of Personnel Action, SF-50, and travel 


authorization. I also told you that failure to report as 
directed would result in your being carried absent 
without leave. 


"In your memorandum of May 4, 1962, you again stated 
your refusal to report to Detroit as directed. 


‘In his reply of May 4, 1962, Mr. John C. Shinn again 
told you to report to Detroit May 7, 1962 and that fail- 
ure to do so would result in your being carried as 
absent without leave. 


'ryou failed to report to the Detroit Area Office on May 
7, 1962. 


"On May 8, 1962, I wrote you a letter directing that you 
report immediately to the Detroit Area Office and I 
pointed out that if you did not comply, I would be forced 
to propose your removal for failure to report to your 
assigned duty station. 


"As of the writing of this letter, you still have not reported 
for duty to the Detroit Area Office." 
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The appellant in his appeal letter questioned whether the reasons 
for his removal were stated with sufficient specificity and detail for 
him to understand the reasons for the proposed adverse action and make 
a reply. 

Section 14 of the Veterans' Preference Act requires that the notice 
of proposed adverse action set forth reasons specifically and in detail 
for the action proposed. 

In the case of Englehardt v. United States, decided July 3, 1953, the 
U.S. Court of Claims made the following statement with respect to the 
requirement in Section 14 that the notice contain reasons specifically 
and in detail: 


"The manifest purpose of this provision is to afford the 
employee a fair opportunity to oppose his removal, and 
the charges must be considered with the veiw of determin- 
ing whether plaintiff was informed of the basis of the pro- 
posed action with sufficient particularity to apprise him of 
allegations he must refute or actions he must justify." 


The specific details set forth concerning the charge are (1) that the 
appellant had been informed that his post of duty had been' changed from 
Washington, D.C., to Detroit, Michigan, (2) that he had been directed to 
report for duty at Detroit, Michigan, (3) that he had been warned that 
failure to report would result in a proposal to remove him for failure 
to report to his assigned duty station, (4) that he had informed the 
agency that he would not report for duty at Detroit, Michigan and (5) 
that as of the date of the notice he had not reported for duty to his 
assigned duty station at Detroit, Michigan. 

We find that the June 6, 1962 letter contained all of the specific 
details that the appellant needed to apprise him of the allegations he 
must refute or actions he must justify in order to reply to the charges 
and that the charge is stated with specificty and detail as required by 
Section 14 of the Veterans’ Preference Act. 

The June 6, 1962 letter of proposed adverse action informed the 


90 


appellant that he could reply to the charge personally or in writing or 
both. He was told that, if he desired to reply in writing, his reply should 
be submitted within ten days. He was also told that, if he did not desire 
to reply in writing but desired to reply personally, or, if he desired to 
reply in writing and in addition make a personal reply either before or 
after making a written reply he would be permitted to do so. 

By letter dated June 12, 1962, to the agency the appellant discus- 
sed the June 6, 1962 letter of proposed adverse action and requested 
additional information concerning the charge. He did not answer the 
charge. He stated in his letter that unless he received satisfactory 
answers to his questions he would assume that the running of the time 
allowed for his reply would be suspended. 

By letter dated June 21, 1962 to the agency the appellant again dis- 
cussed the June 6,1962 letter of proposed adverse action and stated that 
he received the June 6, 1962 letter on June 7, 1962. He stated that the 
agency's failure to answer the questions contained in his June 12, 1962 
letter made it impossible for him to answer the June 6, 1962 letter of 
proposed adverse action. He further stated that it was mandatory that 
the agency cancel the June 6, 1962 letter of proposed adverse action. 

By letter dated June 28, 1962, the agency furnished answers to the 
questions asked by the appellant in his letters of June 12, and 21, 1962. 

By letter dated July 5, 1962, the appellant informed the agency that 
he was not replyingtothe June 6, 1962 letter of proposed adverse action. 
He stated, however, that the June 6, 1962 letter was inadequate. He 
further stated that, by its letter of June 28, 1962, the agency had altered 
its June 6, 1962 letter of proposed adverse action. He stated that the 
June 6, 1962 letter should be replaced and that he should be allowed 
another ten days within which to reply. The appellant, in his July 5, 
1962 letter made additional demands upon the agency for more informa- 
tion and informed the agency that, if he did not receive the information 
within three work days, he would assume that the agency would issue a 
new letter of charges. 
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By letter of July 12, 1962 the appellant informed the agency that it 
had failed to answer his letters of June 12 and July 5, 1962. 

By letter dated July 18, 1962, the agency replied to the appellant's 
letters of July 5 and 12, 1962. The agency informed the appellant that 
the ten day period during which he was allowed to reply to the letter of 
charges began on June 8, 1962 and ran through June 11, 1962. The 
agency stated that the calendar count resumed on June 30, 1962 and ran 
five days through July 4, 1962. The agency stated that inasmuch as 
only one calendar day was left for the appellant to reply to the charges, 
it was extending the time in which to reply until three days after his 
receipt of the July 18, 1962 letter. 

By letter dated July 23, 1962, the appellant requested that the agency 
reassign him to another position as a General Investigator. 

By letter dated July 30, 1962, the appellant informed the agency 


that he was ready, willing and able to work in Washington D.C., or 


Silver Spring, Maryland. 

By letter dated August 1, 1962, the agency notified the appellant 
that it had given consideration to his letters of June 12, June 21, July 
5 and July 12, 1962 but had found that the charge that he had failed to 
accompany his activity to Detroit was sustained. The agency further 
notified the appellant that a decision had been made to remove him 
effective August 3, 1962. The appellant's removal was effected on 
August 3, 1962. 

The June 6, 1962 letter of proposed adverse action allowed the 
appellant ten days within which to reply to the charge. The appellant 
submitted two letters dated June 12 and June 21, 1962 during the ten 
days following his receipt of the June 6, 1962 letter. He did not, how- 
ever, answer the charge against him in either of these letters. His 
next letters were dated July 5 and 12, 1962. He stated in his July 5, 
1962 letter that his July 5, 1962 letter was not his answertothe charges. 
He made no reply to the charge in his July 12, 1962 letter but requested 
additional information. 
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When the appellant did not answer the charges by July 18, 1962, 
the agency wrote to the appellant and informed him that it would not 
consider that the ten days time allowed him to answer the June 6, 1962 
letter had expired and gave him additional time until three days after 
his receipt of the July 18, 1962 letter within which to reply to the 
charges. The agency did not issue its decision on the charge until 
August 1, 1962. 

The appellant contends that when the agency replied to his letters 
of June 12, and 21, 1962 by its letter of June 28, 1962 and his letters of 
July 5 and 12 by its letter of July 18, 1962 and furnished information he 
had requested, the agency thereby amended the June 6, 1962 letter of 
proposed adverse action and that he therefore should be given a new 
ten day period within which to reply and/or a new thirty day notice of 
proposed adverse action. 

We have reviewed the agency's letters to the appellant dated June 
28 and July 18, 1962. We find nothing in either of these letters which 
amends or alters the charge that the appellant failed to report for duty 
at his assigned post of Detroit, Michigan. The information contained 
in these letters is in the nature of answers to questions raised by the 
appellant concerning matters such as his status during the notice period 
and the fact that the charge against him would stand unless he assumed 
his duties in Detroit, Michigan on a non temporary basis. 

We find nothing in either the June 28, 1962 letter or the July 18, 
1962 letter to the appellant that altered the charge that the appellant 
failed to report to his assigned post of duty at Detroit, Michigan. 

We therefore must dismiss the appellant's contention that the agency. 
altered or amended the charge against him and that he was entitled to a 
new period within which to answer the charge and/or a new thirty day 
notice of proposed adverse action. 

In view of our above analysis we find that the appellant was allowed 
more then ten days within which to reply personally and in writing to 
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the June 6, 1962 letter of charges and that he was given a notice of more 
than thirty days of the proposed separation. 

The record shows that the agency considered the appellant's let- 
ters of June 12, June 21, July 5, and July 12, 1962 before arriving atthe 
decision to remove him. The decision letter informed the appellant of 
the reasons relied upon for the action and told him of his appeal rights 
to the Commission. 

In view of our above analysis, we find that the agency compiled with 
the procedural requirements of the law and the regulations of the Com- 
mission in effecting the removal of the appellant. 

With regard to the charge that the appellant failed to accompany 
his activity to Detroit, Michigan as he had been instructed to do by the 
agency, the agency submitted record information to show that the appel- 
lant was reassigned from his position of General Investigator, GS-12, 
Washington, D.C., tohis position of General Investigator, GS-12, Detroit, 
Michigan, effective April 30, 1961. The reassignment of the appellant 
was taken under the authority of Section 2.501 of the Civil Service Reg- 
ulations. } 

The record further shows that the appellant did not report for duty 
in Detroit in accordance with his reassignment. Instead, on June 7, 
1961, he filed a grievance appeal protesting the reassignment. Upon 
receipt of the grievance appeal, the agency stayed the date for report- 
ing to Detroit. The grievance committee recommendedthat the appel- 
lant's transfer to Detroit be allowed to proceed, but that the agency's 
Personnel Office should explore alternative job possibilities which 
would permit him to retain his residence in Maryland. 

The appellant appealed the Grievance Committee decision to the 
Secretary of the Department of Labor. 

On March 30, 1962 the Secretary of Labor approved a , decision on 
the grievance appeal. The decision included a recommendation that 
certain efforts be made to find a position for the appellant which would 
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not cause him to live outside the State of Maryland. The Secretary's 
decision further recommended that if no such position could be found 
for the appellant within thirty days that he be assigned where he was 
needed at the end of the thirty day period. 

By letter dated April 23, 1962, the appellant was notified that there 
were no vacancies in Maryland or the Washington, D.C., Metropolitan 
area to which he could be assigned. The letter further informed the 
appellant that he was being assigned to the Detroit Area Office on May 
6, 1962 and instructed him to report for duty at that office on May 7, 
1962. 

The record further shows that the appellant did not report to Detroit 
as directed in the April 23, 1962 letter and since has refused to report 
to Detroit. By letter dated May 1, 1962 the appellant informed the 
agency that he could not comply with the order directing him to report 
to Detroit. By letter to the agency dated May 4, 1962, the appellant 
wrote: ‘TI refuse to accept reassignment to Detroit, Michigan." 

The record further shows that as of the date of the June 6, 1962 
letter of proposed adverse action the appellant had not reported for 
duty at Detroit, Michigan. 

In view ofthe evidence which shows that the appellant did not report 
for duty at Detroit, Michigan as directed, we find that the charge is 
sustained. 

The appellant contended in his appeal to the Commission that the 
agency did not follow its own regulations in processing his grievance 
appeal before the agency. He specifically contended that he was not 
given a Secretarial review of his greivance as provided by the agency's 
regulations. In this connection, he pointed out that the final decision 
in his grievance appeal which was purported to have been approved by 
Arthur J.' Goldberg, Secretary of the Department of Labor, did not con- 
tain the signature of Secretary Goldberg but had written across the top 
of the first page the following: "O.K. A.J.G., 3-30-62." 
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To resolve the issue as to whether Secretary Goldberg approved 
the final decision in the appellant's grievance appeal, the agency sub- 
mitted a letter dated September 12, 1962 signed by Arthur J. Goldberg 
in which he stated that his approval of the decision which was indicated 
by "O.K. AJG" was written by Mr. Stephen N. Shulman, his Executive 
Assistant, in his (Goldberg's) presence and at his direction. 

In view of the statement of former Secretary of Labor, Arthur J. 
Goldberg, we find that the appellant did receive a Secretarial review of 
his grievance appeal and that his contention that he did not receive such 
a review must be dismissed. 

The appellant also pointed out at the hearing before the Commis- 
sion that the Notification of Personnel Action, Standard Form 50, dated 
August 1, 1962 by which he was terminated from his employment showed 
the nature of the action as "Removal" and the reason for the action as 
"Failure to accompany activity to Detroit, Michigan". 

He also pointed out that the June 6, 1962 letter of proposed adverse 
action notified him that the agency proposed to "separate" him. In this 
connection, he contended that by using the term "Removal" instead of 
"Separation", the agency effected a more severe personnel action than 
that proposed in the June 6, 1962 letter. In support of this contention, 
he stated that he believed that by designating the action a "Removal" 
action he would be denied certain rights under the Commission's sep- 
arated career employee program which he would be entitled to if the 
action were designated as a "Separation". 

Subsequent to the hearing the agency issued a corrected SF-50 
dated September 18, 1962 which shows the nature of the personnel 
action to be "Separation — Failure to accompany activity to Detroit, 
Michigan". The September 18, 1962 SF-50 further ae the rea- 
sons for the separation as follows: 


"In his memorandum of May 1, 1962 to Mr. John L. Hol- 
combe Mr. Handler gave as his reason for refusing to 
accompany the activity: ‘But the subject-memo (direct- 
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ing him to report to Detroit, Michigan) does not meet 
the criterion stated in the last sentence of my Petition 
For Secretarial Review of my grievance, which reads 
as follows: 'This Petition must give Handler some- 
thing to which he strongly feels he is entitled: a basis 
on which he can continue his 20 year Federal career, 
and at the same time retain his respect for himself 
and for his employer.'" 


The Commission's regulations provide for certain benefits in the 
form of assistance for employees who are separated for failure to 
accompany their activity. The entitlement to these benefits, however, 
is not determined solely on the basis of the terminology used in the SF- 
50 to designate the nature of the action but is determined by all of the 
facts of this case. 

The appellant also contends that the agency erred in informing him 
that he would be continued in a duty and pay status during the advance 
notice period only if he reported to his duty station. 

The June 6, 1962 letter of proposed adverse action informed the 
appellant that pending the decision in his case he would be retained in 
full pay status and in a duty status if he reported to his assigned duty 
station in Detroit, Michigan, but that if he did not report to his duty sta- 
tion he would be carried as being absent without leave unless he requested 
and was granted leave. 

The appellant contends that since the reason for his separation was 
the fact that he had failed and refused to report to the duty station to 
which he had been assigned, it was improper for the agency to require 
him to report for duty in Detroit during the advance notice period. He 
further contended that he should have been permitted to remain in an 
active duty status in Washington, D.C., during the notice period. 

The Commission's regulations give an agency the authority to 
determine for itself where its employees are needed and when it will 
reassign its employees from one duty station to another. In this case 
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the agency determined that the appellant's services were needed in 
Detroit, Michigan. It reassigned him to Detroit with a reporting date 
of April 30, 1961 but stayed the reporting date because of his grievance 
appeal until May 7, 1962 when the grievance appeal had been reviewed 
and finally decided by the Secretary of the agency. 

Section 14 of the Veterans’ Preference Act provides that an employee 
whose discharge is sought shall have at least thirty (30) days advance 
written notice of the proposed discharge. The Commission's regula- 
tions provide that an employee against whom adverse action is pro- 
posed shall be retained in an active duty status during the notice period 
except under certain circumstances such as when the retention of the 
employee in an active duty status may result in damage to government 
property or may be detrimental to the interests of the Government or 


injurious to the employee, his fellow workers,or the general public. 
There is no requirement in the law or the Commission's regula- 


tions that an employee be retained in a duty station of his choice or a 
duty station which he refuses to leave. The fact that the reason for the 
proposed discharge is that the employee refused to accept a change in 
assignment does not make it mandatory that the agency permit the 
employee to remain during the notice period in the duty station he 
refuses to leave. 

In this case, the appellant had been officially assignedtothe Detroit 
Area Office of his agency on April 30, 1961 which was more than a year 
prior to the date of the June 6, 1962 letter of proposed adverse action. 
During this time he had refused to report to Detroit and had filed a 
grievance which he appealed through the agency to the Secretary of the 
agency. 

The grievance appeal was denied and the reassignment of the appel- 
lant to Detroit was affirmed. Under these circumstances, we find that, 
at the time the June 6, 1962 letter was issued to the appellant, his offi- 
cial duty station was Detroit, Michigan andthat he was entitledto remain 
in a duty status in his official duty station but that he was not entitled 
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to be permitted to be retained in an active duty status in Washington, 
D.C., where the agency had determined his services were not needed. 

The appellant also contended that the action transferring him to 
Detroit was for purposes of reprisal against him because he filed a 
grievance appeal. The record shows, however, that the appellant's 
transfer to Detroit was effected on April 30, 1961. The grievance 
appeal which was an appeal of reassignment was filed on June 7, 1962. 
Since the grievance was filed after and as a result of the reassignment 
action we ‘must dismiss the contention that the reassignment was a 
reprisal against the appellant because he filed a grievance appeal. 

The appellant also referred to several other matters or actions of 
the agency which he believed constituted petty reprisals against him 
because he filed his grievance appeal. 

As one example he stated he believed that the fact that the agency 
used the term "Removal" in the SF-50 effecting the termination of his 
employment instead of the term "Separation" constituted a reprisal 
against him. The question of whether the appellant's rights were vio- 
lated by the use of the term "Removal" which was corrected by theuse 
of the term "Separation" has been discussed supra. We have found no 
violation of the appellant's rights in this regard. In any event, the rec- 
ord has been corrected to show the action as being a "Separation" as 
preferred by the appellant. 

The appellant also pointed to the fact that the agency informed the 
appellant in the August 1, 1962 decision letter that his appeal rights 
were to the Chicago Region of the Civil Service Commission which has 
jurisdiction over Detroit, Michigan. He contended that the action of the 
agency in informing him that his appeal rights were to Chicago instead 
of the Appeals Examining Office, Washington, D.C., constituted a reprisal 
against him for filing his grievance appeal. 

We find no evidence that the notification to the appellant that he 
should appeal to Chicago constituted a reprisal against him or a viola- 
tion of his rights. 
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The appellant also alleged that subsequent to the filing of his griev- 
ance appeal he was issued a Notification of Personnel Action, SF-50 
which contained under the heading "Nature of Action" the following nota- 
tion: "Detail pending outcome of grievance filed June 7,'1962."" The 
position to which he was detailed was that of Auditor, GS-12. He testi- 
fied that he did not have enough work to keep him busy on a full time 
basis during the period of his detail. He also alleged that under these 
circumstances the agency requested permission of the Civil Service 
Commission to extend the detail beyond the six months limitation for 
details. He contended that the detail was illegal and fraudulent. 

The record in this case shows that the agency determined that it 
did not have need for the appellant's services in Washington, D.C,, but 
did have need for his services in Detroit, Michigan. The appellant, how- 
ever, refused to report to Detroit to the position to which he had been 
assigned. Instead he filed a grievance appeal. Under the regulations 
of the agency pertaining to grievance appeals, he was entitled to have 
his reporting date to Detroit, stayed until he received a final decision 
on the grievance appeal. This left the agency in a situation in which it 
had no need for the appellant's services in Washington, D.C. Since the 
appellant was permitted to remain in Washington at his own request and 
because he would not follow the direction of the agency to report to 
Detroit, we find that he is estopped in claiming that he was adversely 
affected by being retained on detail in a position where the work was 
not sufficient to keep him busy or that the detail was extended for too 
long a period of time. 

In any event, we further find that the issues of Be he was given 
sufficient work to keep him busy during the period of the detail and 
whether it was proper for the agency to extend the detail has no bear- 
ing on the issue of whether the charge that he failed to report to Detroit 
is sustained. 

The appellant also alleged that after he filed his grievance appeal 
he was assigned to attend a training course. He testified ‘that he attended 
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the course but later found that the agency had some one present to check 
his attendance. He contended that the checking of his attendance con- 
stituted a reprisal against him. 

There is no regulation of the Commission which vechinite an agency 
from checking the attendance of an employee at a training course to 
which he has been assigned to attend. We find no evidence in the file to 
indicate that the fact that the agency had the appellant's attendance 
checked or verified constituted a reprisal against him or a violation of 
his rights. In any event we find that this issue has no bearing on the 
question as to whether the charge is sustained. 

The appellant also stated that the agency questioned him concern- 
ing ten hours of compensatory time which he claimed for having attended 
the training course which was conducted on two separate Saturdays. He 
contends that this constituted a reprisal against him for filing a griev- 
ance. We find no evidence to support the contention that this could have’ 
constituted a reprisal against the appellant for filing a grievance. In 
any event we find that this issue has no bearing on the charge and does 
not mitigate the charge that the appellant refused to report to Detroit. 

The appellant also referred to a letter he received on the day he 
filed his grievance in which he was requested to furnish a medical cer- 
tificate in support of certain sick leave he had taken. He contended that 
the agency's request that he support his sick leave with a medical cer- 
tificate constituted a reprisal against him for filing his grievance. The 
Commission's regulations provide that each agency is responsible for 
approving or disapproving leave. It is customary for an agency to request 
that an employee submit a doctor's statement in support of sick leave. 
We find no violation of the appellant's rights with regard to the agency's 
request that the appellant support his sick leave with a doctor's state- 
ment. 

The appellant also referred to a memorandum dated March 12, 
1962 to Mr. Albert L. Moore, Jr. from Mr. Kenneth Douty concerning 
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his and Mr. Richard P. Burdette's performance ratings. The memoran- 
dum reads as follows: 


"Through inadvertence Messrs. Burdette and Handler were 
not orally notified of their performance rating for the 12- 
month period ending December 31, 1961. This confusion 
resulted because of their detail status from the Office af 
Compliance and Enforcement to the Division of Reports 
of this office. 


"Mr. Arnold Johnson, Chief of the Branch of Financial 
Audits, today advised Handler and Burdette that their 
performance would have to be considered satisfactory." 


The appellant took exception to the language used in the last para- 
graph of the memo that their performance would have to be considered 
satisfactory. He contends that the use of the language that "their per- 
formance would have to be considered satisfactory" implied that their 
performance was not, in fact, satisfactory. 

The record shows that as a result of the appellant's objection to 
the language contained in the memorandum the agency ordered that the 
memorandum be destroyed and replaced by one that did not contain the 
language objected to by the appellant. 

In view of the agency's action in destroying the March 12, 1962 
performance rating memorandum and replacing it with one that does 
not contain the language objected to by the appellant, we find no evi- 
dence that this memorandum constituted the reprisal oo the appel- 
lant for filing his grievance appeal. 

The appellant also contended that the removal action itself was a 
reprisal against him for filing his grievance. The record shows, how- 
ever, that as late as June 28, 1962, which was after the appellant's 
grievance appeal was finally concluded by the decision of the Secretary 
of the agency and after the June 6, 1962 letter of proposed adverse 
action was issued, the agency informed the appellant that "The charge 
against you will stand unless you assume your duties in Detroit, Mich- 
igan on a non-temporary basis." 
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Under the terms of the letter the appellant could have reported to 
his assigned duty station in Detroit andthe charges would have been dis- 
missed. Thus it appears that the separation action was not taken as a 
reprisal against the appellant for filing his grievance appeal but was 
taken because he refused to accompany his activity to Detroit, Michi- 
gan as proposed in the June 6, 1962 letter of proposed adverse action. 

The basic charge inthis case is that the appellant refusedtoaccom- 
pany his activityto Detroit. He admitsthe charge. His defense is based 
largely upon his allegations that, after he filed a grievance appeal pro- 
testing his reassignment to Detroit, the agency took several petty rep- 
risal actions against him. We have found that the evidence does not 
support the contention that the actions referred to were reprisals as 
alleged by the appellant. 

The appellant testified at the hearing that, following the Secretary's 
decision on his grievance appeal, the agency canvassed the Washington 
area for jobs to which he might be assigned but found no openings. He 
further testified that at the time a Mr. Anthony Albamonte, occupied a 
position of Investigator for which he (Albamonte) was not qualified. The 
appellant contended that, since Mr. Albamonte was not qualified for the 
job of Investigator, that the agency should have assigned him (the appel- 
lant) to Mr. Albamonte's job. He further contended that the failure of the 
agency to affer him Mr. Albamonte's job indicated bad faith on the part 
of the agency in carrying out the recommendation of the Secretary on 
his grievance appeal. 

The recommendation of the Secretary on the appellant's grievance 
appeal provided that the Director of Personnel shail contact all bureaus 
using financial investigators to see if there were any opportunities for 
the appellant. The Secretary's recommendation further provided that 
the decision to transfer the appellant, or not to do so, as reported by 
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the Director of Personnel, shall constitute part of the Secretary's deci- 
sion. 

The record shows that the Director of Personnel found no positions 
within the other bureaus of the agency to which the appellant could be 
assigned. By the terms of the Secretary's recommendation, the deter- 
mination ofthe Director of Personnel was not subject tofurther review. 
With regard to the question of whether the appellant was entitled to 
assignment to the position occupied by Mr. Albamonte, the record shows 
that the Director of Personnel did not consider Mr. Albamonte's posi- 
tion as being an appropriate position for the appellant. By the terms of 
the Secretary's recommendation the decision of the Personnel Director 
in this regard constituted a part of the Secretary's recommendation on 
the grievance appeal and was not subject to further review. 

The Commission does not sit as a court of error for agency griev- 
ance matters or appeal. We therefore may not reviewthe final decision 


of the agency on the appellant's grievance appeal. (A part of which deci- 
sion was the determination by the Director of Personnel that there was 


no position in the Washington, D.C., area which was appropriate for the 
appellant to be assigned). 

The appellant also alleged that his separation was motivated by 
political discrimination. Upon receipt of his allegation concerning polit- 
ical discrimination, the Commission wrote to him and informed him 
that it was the practice of the Commission to require that allegations 
alleging political discrimination be submitted in affidavit form. 

The appellant submitted an affidavit dated August 28, 1962 in which 
he alleges that another employee of the agency, later identified as Mr. 
Joseph W. Farrell, was hired by the agency in February, 1960 because 
of Congressional intervention. He also alleges that this employee was 
scheduled to be transferred to Detroit but that the employee consulted 
a Congressman who contacted one of the Commissioners and the Secre- 
tary oftheagency. He further alleges that the agency thereafter decided 
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to retain the employee in Washington, D.C. He also alleges that he is 
better qualified than the other employee. 

At the hearing before the Commission the appellant testified that 
he did not know the political affiliation of Mr. Joseph W. Farrell. He 
also testified that he was not contending that he (the appellant) was sep- 
arated because of his political affiliation. He pointed out that he was 
basing his allegation of political discrimination on the fact that a Con- 
gressman interceded in behalf of another employee and his belief that 
this was the reason the other employee was hired and retained in Wash- 
ington, D.C. 

We find nothing in the August 28, 1962 affidavit of the appellant to 
support an allegation that separation action taken in his case was moti- 
vated by partisan political discrimination. The fact that a Congress- 
man may have contacted one or more agency officials in behalf of . 
another employee does not constitute evidence that the appellant was 
separated as a result of political discrimination; we therefore must 
dismiss this allegation. 

The appellant also contends that the reasons given for his removal 
are not sufficient to warrant the action taken and that his separationfor 
the reasons given was arbitrary and capricious. 

The action reassigning the appellant to Detroit, Michigan was taken 
pursuant to the provisions of Section 2.501 of the Commission's regu- 
lations which give to each agency the authority to reassign its employ- 
ees as it determines necessary. 

The Commission has consistenly held that an agency has the author- 
ity to reassign its employees to different duty stations and that failure 
or refusal to accept a change in assignment is grounds for separation. 
We find that reasons such as those given for the appellant's removal 
are sufficient to warrant separation action and that separation under 
these circumstances is not arbitrary or capricious. 

In summary, we have found that the charge that the appellant failed 
to accompany his activity to Detroit, Michigan is sustained. We have 
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further foundthat the agency observedthe required procedures inaccom- 
plishing the separation action and that the appellant has not established 
a case that any of his rights have been violated in connection with his 
separation. 

In light of all the evidence and the foregoing analysis we find that 
the personnel action ofthe Department of Labor in effecting the removal 
of Mr. Handler was warranted and was for such cause as will promote 
the efficiency of the service as prescribed by Section 14 of the Veter- 
ans' Preference Act of 1944, as amended, and that such action was not 
arbitrary, unreasonable or capricious. 


RECOMMENDATION 


It is recommended that no change be made in the personnel action 
of the Department of Labor in effecting the removal of Mr. Handler on 
August 3, 1962. 

This recommendation becomes a final decision of the Civil Service 
Commission unless either the appellant or the employing agency files 
an appeal with the Board of Appeals and Review, U.S. CivilService Com- 
mission, Washington 25, D.C., within seven (7) days of receipt of this 
recommendation. 

Section 22.501(c) of the Commission's regulations provides that such 
an appeal must be filed in writing setting forth the basis for the appeal. 

Since there is no further right to a hearing, additional representa- 
tions (if any) should be made in writing and submitted in duplicate with 
the appeal to the Board. 


/s/ 8. L. Elliott 
Chief Appeals Examining Office 
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[Government Exhibit A — Enclosure No. 59] 
Certified Mail 


P. O. Box 1052 
Baltimore 3, Maryland 
December 19, 1962 


Board of Appeals and Review 
U. S. Civil Service Commission 
Washington 25, D. C. 


Re: XAE:RBB:gdc; Dec. 11, 1962 
Gentlemen: 


This is an 8 page letter; I have signed each page with a fountain 
pen. 

The decision of the Appeals Examining Office is erroneous beyond 
belief. It is essential, therefore, to establish conclusively the physical 
identity of the decision, lest it later be rejected in disbelief. Accord- 
ingly, included in the photostats enclosed, are the following 16 pages: 


1 page: Form DAE 9, signed by Mr. S. L. Elliott, and 
dated Dec. 11, 1962, transmitting my decision. 


15 pages: Mr. Elliott's findings and recommendation in 
my appeal, dated December 11, 1962. 
I certify under the penalties of perjury that these 16 pages are true 
copies of all the pages making up Mr. Elliott's decision, as received by 
me. I have also certified as true copies and signed (with a fountain pen) 
each of these 16 pages. 
I herewith appeal from Mr. Elliott's decision. The basis for my 
appeal is as follows: 
1. In effecting my removal, the Department of Labor 
acted in bad faith. 


2. My removal from the Department of Labor was not 
effected in the prescribed way. 
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The handling of my appeal by the Civil Service Com- 
mission Appeals Examining Office was procedurally 
defective. 


The decision of Appeal's Examing Office, sustaining 
the Agency's action, is so erroneous as to ee 
bad faith. 


In essential parts, the decision of the Appeals 
Examing Office is incomprehensible — I do not 
understand it. 


In every issue discussed therein (some are omitted), ie decision 
of the Appeals Examining Office adversely affects me in one or more 
"of the following ways: the statement of "facts" not warranted by the 
record, the omission of essential facts, the distortion of facts, the omis- 
sion of my major argument, the mistatement of my major argument — 
to the point of exactly reversing it, the inclusion of irrelevant material 


obviously calculated to mislead and intimidate me. 

I can't help wondering whether the flagrant bad faith evidenced by 
the Appeals Examining Office of the Civil Service Commission exempli- 
fies the Commission as a whole. For this reason; and because of the 
7 days (inadequate to begin with) during which this appeal hadtobe pre- 
pared, I was sick 4 days; and most importantly, because the decision of 
the Appeals Examining Office simply does not merit serious considera- 
tion; I do not herewith attempt to enumerate or discuss my countless 
specific objections to the decision from which I am appealing. 

I should, however, like to call attention briefly to item #5 listed on 
page 2 of this letter — my inability to understand the decision. By 
sometimes referring to the adverse action against me as a "removal", 
at other times referring to it as a "separation," the Appeals Examining 
Office has (apparently deliberately) made its decision incomprehensible 
at worst, equivocal at best. ("Separation" as used in the Federal Per- 
sonnel Manual covers every action resulting in the loss of an employee 
to an agency, from death or retirement to removal for murdering a fel- 
low employee:) For example: 
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(a) Form XAE 18, dated Aug. 29, 1962, advising me the scheduled 
time for my hearing, reads in pertinent part as follows: "Action 
appealed: Removal". 

(b) Form DAE 9, dated Dec. 11, 1962, transmitting the decision 
of the Appeals Examining Office, reads in part as follows: "Action 
Appealed: Separation". 

(c) Page 1 of the decision reads in thefirst paragraph: "Appeal 
of a removal..." 

(d) In the very next paragraph, the decision reads: "Mr. Handler 
filed an appeal . . . appealing his separation for failure to accompany 
his activity to Detroit, Michigan." 

The "removal-separation" list, if completed, would be lengthy. 
Because my appeal is based in part on the contention that the wrong 
separation action was effected, and because the word "separation" used 
by itself is|a catch-all for all terminations of employment ranging from 
death or retirement to removal for murdering a fellow employee, I 
request that in each instance in the decision of the Appeals Examining 
Office where "separation" appears, it be replaced with a word denoting 
@ specific kind of separation action. 

This replacement is especially needed in the last sentence of the 
fifth complete paragraph on page 14 of the decision, which reads: "We 
find that reasons such as those given for the appellant's removal are 
sufficient to warrant separation action and that separation under these 
circumstances is not arbitrary or capricious." I do not understand this 
sentence. 

Regarding item #3 on page 2 of this letter (procedural defects in 
the Appeals Examining Office): I note here, briefly, three of these 
defects, which are not as obvious as the other faults: 

(a) Page 1 of the decision reads in part as follows: "The appeal 
was accepted by the Appeals Examining Office and an investigation was 
conducted." An "investigation", in an acceptable sense of the word, was 
not conducted. I respectfully request that I be advised whether a Civil 
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Service Commission Investigator conducted the investigation — if so, 
please identify him. Please furnish information giving the dates and the 
nature of the investigation. ; 

(b) The Appeals Examining Office did not grant me the required 
personal hearing. Appeals Examiner Robert B. Bates heard my per- 
sonal presentation. But Mr. Bates stated that his only function was to 
create a record for someone else to consider in reaching a decision. 

(c) On page 7 of his decision Mr. S. L. Elliott, Chief, Appeals 
Examing Office, gives great weight to a photostat of a memorandum 
ostensibly signed by Secretary of Labor Arthur J. Goldberg. Under the 
circumstances, the memorandum should have been given noweight since 
it was not inaffidavit form. The memorandum submitted by the Agency 
(Special Assistant to the Secretary and Director of Personnel Edward 
J. McVeigh) is not even a certified true copy — it should not have been 
considered by Mr. S. L. Elliott in reaching his decision. _ 

The last time I was permitted to inspect the Commission's file of 
my case (Nov. 23, 1962), the letters (together with their enclosures) 
listed immediately below were included in the file — but Mr. S. L. Elli- 
ott apparently failed to consider them in reaching his decision. Please 
confirm that the following are a part of the file: 


Letter dated Aug. 29, 1962, to Mr. Bates from Handler (3 pages). 
Letter dated Sept. 19, 1962, to Mr. Bates from Handler (2 pages). 
Letter dated Sept. 19, 1962 to Mr. Bates from Handler (8 pages). 
Letter dated Sept. 20, 1962 to Mr. Bates from Handler (1 page). 
Letter dated Sept. 26, 1962 to Mr. Bates from Handler (7 pages). 
Letter dated Oct. 11, 1962 to Mr. Bates from Handler (2 pages). 


There is enclosed herewith, in addition to the photostats noted at 
the beginning of this letter, the following photostats, each page of which 
is certified a true copy — certification made with fountain ‘pen: 


Letter dated Octo8, 1962, to Handler from Special Assistait to the 
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Secretary and Director of Personnel Edward J. McVeigh (1 page). 
Letter dated Oct. 15, 1962, to Mr. McVeigh from Handler (2 pages). 
Letter dated Oct. 15, 1962, to Mr. Yeager from Handler (2 pages). 
Letter dated Oct. 16, 1962, to Handler from Mr. North (1 page). 
Letter dated Oct. 18, 1962, to Handler from Mr. Yeager (1 page). 
Letter dated Oct. 22, 1962, to Mr. North from Handler (3 pages). 
Letter dated Oct. 23, 1962, to Handler from Mr. North (1 page). 
Letter dated Nov. 5, 1962, to Mr. North from Handler (2 pages). 
Letter dated Nov. 12, 1962, to Mr. McVeigh from Handler (3 pages). 
Letter dated Nov. 23, 1962, to Handler from Mr. McVeigh (1 page). 
Letter dated Dec. 5, 1962, to Mr. North from Handler (3 pages). 
Letter dated Dec. 6, 1962, to Handler from Mr. North (1 page). 


I have received no communication from Messrs. North or McVeigh 
since December 6, 1962. 

There is enclosed herewith, in addition to the photostats already 
listed, the following photostats. each page of which is certified a true 
copy — certification made with fountain pen: 


Letter dated June 24, 1962, to the Secretary (of Labor) from Handler 
and Burdette (6 pages). 

Letter dated June 29, 1962, to Handler and Burdette, from Mr. Stephen 
N. Shulman (1 page). 

Letter dated July 10, 1962, to Mr. Shulman from Handler and Burdette 
(2 pages). 


You will note that the decision of the Chief, Appeals Examing Office 
(Mr. S. L. Elliott) states that Mr. Shulman, at the direction of the Sec- 
retary on 30 March 1962 approved my grievance decision in the Depart- 
ment of Labor. You will note also that in the letter listed above, dated 
June 24, 1962, to the Secretary (answered by Mr. Shulman), I tell the 
Secretary (Mr. Shulman) that my brief accompanying my appeal to the 
Secretary has not been acknowledged — that the questions I raised on 
appeal to the Secretary have not been answered or acknowledged. Mr. 
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Shulman's letter of June 29, 1962, listed in the paragraph above, is the 
only acknowledgement made to date of the letter of 24 June 1962 to the 
Secretary of Labor. Mr. Shulmanhas not answered the letter of 10 July 
1962. 

Can a man work for the Federal Government and retain his self 
respect? The answer I have been given by the Department of Labor, and 
the answer I have been given by the Appeals Examining Office of the 
Civil Service Commission is "No!" 

What is your answer? 


Very truly yours, 


/s/ Wilfred Handler — 
Enclosures 


[Government Exhibit A — Enclosure No. 60] 


Registered Mail 
P. O. Box 1052 
Baltimore 3, Maryland 

2-12-63 

Mr. S. L. Elliott, Chief 

Appeals Examining Office 

Civil Service Commission 

Washington 25, D. C. 


Re: Wilfred Handler Appeal. 


Dear Sir: 


Enclosed is a carbon copy of my 2 page letter of this date to the 
Board of Appeals and Review about your alleged decision of my appeal. 

Please send me, at once, the photostat (certified true copy) andthe 
information specified on page 2 of the enclosure. : 
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Very truly yours, 
/s/ Wilfred Handler 


Enclosure 


[Government Exhibit A — Sub-enclosure to Enclosure No. 60] 
Registered Mail 


P. O. Box 1052 
Baltimore 3, Maryland 
2-12-63 


Board of Appeals and Review 
U. S. Civil Service Commission 
Washington 25, D. C. 


Re: BAR:ELK Jan. 8, 1963 
Wilfred Handler - Dept. of Labor 


Gentlemen: 


After filing with your office my appeal from the decision of the 
Chief, Appeals Examining Office, I learned of facts that raise grave 
doubts about the authenticity of that decision. Specifically — there is 
doubt that the decision is actually that of Mr.S. L. Elliott, Chief, Appeals 
Examining Office. 

The enclosures that accompanied my appeal of December 19, 1962, 
to your office included photostats of the following: 

(A) "l page: Form DAE 9, signed by Mr. S. L. Elliott, 
and dated Dec. 11, 1962, transmitting my decision." 


(B) "15 pages: Mr. Elliott's findings and recommenda- 
tion in my appeal, dated December 11, 1962." 


You will note that the signature page of item (B) immediately above 
is not signed. You will note that item (A) above bears the ostensible 
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signature of Mr. S. L. Elliott, Chief, Appeals Examining Office. But 
since receiving "Mr. Elliott's" decision, I have learned that the "signa- 
ture" on item (A) above was evidently not written by Mr. Elliott. 

Thus, as received by me, Mr. Elliott's purported decision of my 
appeal apparently lacks the authentication of his signature. I am there- 
fore asking Mr. Elliott to send me, at once, a photostat (certified true 
copy) of the original "signed" signature page of his decision, together 
with the following information about both the "signature" therein and 
about the "signature" on item (A) listed on page one of the letter. 

1. Did Mr. Elliott write the "signature"? 

2. If not; (a) Who wrote it, and with what authority? 

(b) Is this the usual procedure with decisions of the 
Appeals Examining Office?; is this the usual procedure with Form 
DAE 9? 

I shall send you copies of Mr. Elliott's answer to my request. If 
Mr. Elliott's office transmits any material or information directly to 
you, please advise me and please send me copies. 

This is a two page letter. I have signed each page with a fountain 
pen. 


Very truly yours, 
/s/ Wilfred Handler 
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{Government Exhibit A — Enclosure No. 65] 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D.C. 
In Reply Please Refer to 
BAR:JWH:IS:plb 


June 4, 1963 


Mr. Wilfred Handler 
P. O. Box 1052 
Baltimore 3, Maryland 


Dear Mr. Handler: 


This refers to your further appeal from the decision of the Com- 
mission's Appeals Examining Office sustaining, under Section 14 of the 
Veterans’ Preference Act of 1944, the action of the Department of Labor 
whereby your name was removed from its employment rolls, effective 
August 3, 1962, on a charge of failure to accompany your activity to 


Detroit, Michigan. 

The Board of Appeals and Review has fully reviewed the entire 
appellate record in your case, including all representations on your 
behalf and the representations on behalf of the Department of Labor. 
The Board considers much of the evidence and many of the representa- 
tions in the record to be irrelevant or immaterial with respect to the 
issues properly for Commission resolution in the adjudication of your 
appeal under Section 14 of the Veterans' Preference Act of 1944. 

The Board finds the following essential facts to be established on 
the basis of the evidence of record: (1) You are entitled to preference 
under Section 2 of the Veterans’ Preference Act of 1944; (2) You were 
given a career appointment by transfer, effective June 26, 1960, toa 
position of General Investigator GS-12 in the Bureau of Labor-Manage- 
ment Reports with duty station in Washington, D.C.; (3) Your duty sta- 
tion as General Investigator GS-12 was officially changed, effective May 
6, 1962, from Washington, D.C., to Detroit, Michigan; (4) By official 
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memorandum under date of April 23, 1962, you were informed of the 
change in your official duty station and were instructed to report for 
duty at the Detroit Area Office on the morning of May 7, 1962; (5) Ina 
memorandum under date of May 1, 1962, you informed Commissioner 
Holcombe of your intention not to comply with the official instructions 
that you report for duty at the Detroit Area Office on the morning of 
May 7, 1962; (6) By official memoranda under dates of May 3, 1962 and 
May 4, 1962, you were informed that if you failed to report in Detroit 

as directed you would be absent without leave; (7) You did not report 
for duty at the Detroit Area Office on the morning of May 7, 1962, nor 
at any time thereafter; (8) By letter under date of May 8, 1962, you were 
informed by Commissioner Holcombe that unless you reportedto Detroit 
immediately he would propose your removal for failure to report to 
your assigned duty station; (9) By letter under date of June 6, 1962, 
Commissioner Holcombe notified you that, in the interest of promoting _ 
the efficiency of the service, it was proposed to separate you from the 
position of General Investigator GS-12 in the Detroit Area Office on a 
charge of failure to accompany your activity to Detroit, Michigan; (10) 
By letter under date of August 1, 1962, Commissioner Holcombe noti- 
fied you that the charge of failure to accompany your activity to Detroit, 
Michigan, was sustained and that you would be removed effective at the 
close of business August 3, 1962; (11) On August 1, 1962, an official 
notification of personnel action was executed showing your removal, 
effective August 3, 1962, from your assigned position of General Investi- 
gator GS-12 in the Bureau of Labor-Management Reports at Detroit, 
Michigan, by reason of your failure to accompany activity to Detroit,’ 
Michigan; (12) By letter under date of August 11, 1962, you made an 
appeal to the Commission's Appeals Examining Office from the Depart- 
ment of Labor's adverse decision of August 1, 1962, and you requested 
that your appeal be handled by the Appeals Examining Office in Wash- 
ington, D. C., rather than by the Commission's Chicago Regional Office 
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which would ordinarily have made the initial adjudication; (13) In accord- 
ance with your request, the Appeals Examining Office accepted your 
appeal for initial adjudication, and you, accompanied by your designated 
representative, Isadore Deckelman, Esq., appeared at a hearing on your 
appeal conducted on September 10, 1962, and September 12, 1962, before 
an appeals examiner of the Commission's Appeals Examining Office; 
(14) As a result of certain contentions made by you in the course of the 
hearing on your appeal, the Department of Labor, on September 18, 1962, 
executed an official notification of personnel action correcting the ear- 
lier notification of August 1, 1962, to show the nature of action as "Sep- 
aration--Failure to accompany activity to Detroit, Michigan" instead of 
**Removal" and to add, "In his memorandum of May 1, 1962, to Mr. John 
L. Holcombe Mr. Handler gave as his reason for refusing to accompany 
his activity: 'But the subject-memo (directing him to report to Detroit, 
Michigan) does not meet the criterion stated in the last sentence of my 
Petition for Secretarial Review of my grievance, which reads as fol- 
lows: "This Petition must give Handler something to which he strongly 
feels he is entitled: a basis on which he can continue his 20 year Fed- 
eral career, and at the same time retain his respect for himself andhis 
employer.''’ No other job offer made," as remarks; (15) The decision 
of the Appeals Examining Office on your appeal was issued on Decem- 
ber 11, 1962; and (16) Your further appeal was received by the Board 
of Appeals and Review on December 20, 1962. 

In view of the foregoing findings of fact, the Board concludes that the 
action of the Department of Labor removing your name from its employ- 
ment rolls, effective August 3, 1962, was a discharge within the purview 
of Section 14 of the Veterans’ Preference Act of 1944 and that the Com- 
mission has authority for appellate review of your discharge under that 
provision of law. Since, having received an initial Commission appel- 
late decision, you then made a timely further appeal to this Board, the 
Board concludes that it has jurisdiction to adjudicate, on behalf of the 
Commission, your further appeal with respect to your discharge by the 
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Department of Labor. In the adjudication of an appeal from a discharge 
under Section 14 of the Veterans' Preference Act of 1944, the Commis- 
sion's authority and responsibility is to determine whether the employ- 
ing agency accomplished the discharge in accordance with the proce- 
dural requirements of the law and regulations, to determine whether 
the employing agency's reasons for the discharge are sustained by the 
evidence, and to determine whether, on the basis of the sustained rea- 
sons, the discharge was for such cause as would promote the efficiency 
of the service. Since the circumstances in your case make clear that 
you were in fact discharged, the standard terminology, whether "Re- 
moval" or "Separation--Failure to accompany activity to Detroit, Mich- 
igan," used for reporting your discharge on the official notification of 
personnel action is found by the Board to be inconsequential to the deter- 
minations necessary for the proper adjudication of your ee under 
Section 14. 

With respect to the procedural requirements for accomplishing a 
discharge, a preference eligible is entitled to 30-days' advance written 
notice stating any and all reasons, specifically and in detail, for the pro- 
posed discharge; he is entitled to a reasonable time for answering the 
same personally and in writing and for furnishing affidavits in support 
of his answer; his answer, if any, must be considered in reaching the 
decision on the proposed discharge; and he is entitled to a written notice 
of decision stating the reasons for the action taken and informing him 
of his right of appealtothe Commission. In your case, the record shows 
that you received the advance written notice of June 6, 1962, on June 7, 
1962, which was substantially more than thirty days before August 3, 
1962, The record also shows that the reasons for your proposed dis- 
charge were set forth in the notice of June 6, 1962, with ample specif- 
icity and detail for you to understand the allegations you should refute 
or the actions you should justify. You were initially allowed a period of 
ten days in which to make an answer in writing, which period was sub- 
sequently extended until three days after your receipt of a memorandum 
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from Mr. Holcombe under date of July 18, 1962. You were informed of 
how to exercise your right to make a personal reply, but you chose not 
to do so. Your written replies of June 12, 1962, June 21, 1962, July 5, 
1962, and July 12, 1962, though you characterized them as not being 
answers to the charge against you, nevertheless received considera- 
tion by the appropriate administrative official in reaching his decision 
to discharge you. You were informed of that decision in a letter under 
date of August 1, 1962, which set forth the reasons for the decision and 
your right of appeal to the Commission. Further, the reasons relied 
upon for your discharge were the same reasons as had been set forth 
with particularity in the advance written notice of June 6, 1962. In view 
of the foregoing, the Board agrees with the conclusion of the Appeals 
Examining Office that the Department of Labor complied with the pro- 
cedural requirements of the law and the regulations in accomplishing 
your discharge. 

You have raised a question with respect to retention in active duty 
status during the advance notice period. The Commission's regulations 
do provide, with certain exceptions not applicable in your case, that a 
preference eligible shall be retained in an active duty status during the 
advance notice period required in connection with a proposed discharge. 
The record shows, however, that you were not in an active duty status 
at the time the advance written notice of June 6, 1962, was issued to you: 
and that you had, in fact, at that time been continuously absent without 
leave since May 7, 1962. In the notice of June 6, 1962 youwere informed 
that you would be in full pay status and in duty status if you reported to 
your duty station in Detroit, Michigan, and that otherwise you would 
continue to be absent without leave unless you requested leave and such 
request were approved. In subsequent communications during the notice 
period, including even the notice of decision under date of August 1, 1962. 
you were repeatedly informed that you would be in an active duty status 
upon reporting to your assigned post of duty in Detroit, Michigan. Under 
the circumstances, it is apparent that the Department of Labor did not 


119 


violate the regulatory requirement that you be retained in an active duty 
status during the advance notice period and that the reason you were not 
in an active duty status during that period was your own failure to report 
to your assigned post of duty. 

In substance, the reasons relied upon by the Department of Labor 
for your discharge were your failure and refusal to report to your 
assigned post of duty in Detroit, Michigan, beginning on May 7, 1962, 
and continuing through June 6, 1962, the date of the advance written 
notice of your proposed discharge. That you did failand refuse to report 
for duty as was charged by the Department is fully supported by the evi- 
dence of record, including your own admissions. Hence, the Board 
finds the charge which was the basis for your discharge to be sustained. 

The remaining issue for determination by the Board, therefore, is 
whether your discharge on the basis of the sustained charge was for 
such cause as would promote the efficiency of the service. Generally, 
it is the opinion of the Board that the efficiency of the service is pro- 
moted by discharging employees who fail or refuse to report to their 
assigned posts of duty. Hence, the critical question for the adjudica- 
tion of your appeal is whether there were exceptional circumstances 
in your case which would justify a finding that your discharge for fail- 
ing to accompany your activity to Detroit, Michigan, was not warranted. 

You have contended that the reassignment changing your duty station 
from Washington, D. C., to Detroit, Michigan, was illegal and otherwise 
improper and that because of such illegality and impropriety you were 
not required to comply with the instructions you received to report for 
duty in Detroit, Michigan. As to the alleged illegality of the change in 
duty station, you have cited no law which prohibited the Department of 
Labor from changing your assigned duty station, and the Board knows 
of none. On the contrary, the record shows that your duty station was 
changed by administrative officials of the Department of Labor who were 
exercising authority lawfully delegated to them by the Secretary of Labor 
for making such changes in the assignments of the Department's employ- 
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ees. Your various other allegations of impropriety with respect to your 
reassignment show merely that your judgment asto whether your change 
in duty station was in the best interests of the service differed from that 
of the responsible officials of the Department of Labor who were author- 
ized to make that determination in your case. It is patent that disagree- 
ment by an employee with the judgment of his official superiors cannot 
provide a proper basis for the employee's failure or refusal to report 
to his assigned post of duty so as to support a finding that discharge of 
the employee for such failure and refusal does not promote the effi- 
ciency of the service. The Board is thus unable to find in your case 

any exceptional circumstances to justify a finding that your discharge 
for failing to accompany your activity to Detroit, Michigan, was not 
warranted. 

In view of the foregoing, and as a result of its full review of the 
entire appellate record, the Board of Appeals and Review concludes 
that the action of the Department of Labor discharging you from employ- 
ment, effective August 3, 1962, was in compliance with the procedural 
and substantive requirements of Section 14 of the Veterans' Preference 
Act of 1944, and the decision of the Appeals Examining Office to sustain 
that action is, for the reasons set forth herein, affirmed. 

Part 22 of the Civil Service Regulations provides that the decision 
on an appeal to the Board shall be final, and there is noadministrative 
right of appeal from the Board's decision. 

For the Commissioners: 


Sincerely yours, 


/s/ E. T. Groark 
Chairman, Board of Appeals and Review 
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[Government Exhibit A — Enclosure No. 66] 


P. O. Box 1052 
Baltimore, Md. 21203 
Aug. 26, 1963 


Registered Mail 


U. S. Civil Service Commission 
Washington 25, D. C. 


Re: BAR:JWH:IS:plb 6/4/63 _ 


Gentlemen: 


In order to make unnecessary the filing of a legal action which I 
am preparing, and in accordance with Section 22.504 of the Commis- 
sion's Regulations, please reopen and reconsider the decision cited 
above. Please note especially the last sentence of the first paragraph 
of page 3 of that decision. 

The decision of the Board of Appeals and Review is a fraud — it 
was written in contemptible deliberate disregard not only of my rights 
under the Commission's Regulations, but of the Commission's own legal 
duties under those same regulations. 

I can of course prove the preceding statement. But to make me do 
so in court would be an imposition on me, on the court, and'on the tax- 
payers who pay your salaries. 


Respectfully yours, 
/s/ Wilfred Handler 
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[Government Exhibit A — Enclosure No. 76] 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D.C. 


Jan. 7, 1964 


Mr. Wilfred Handler 
P. O. Box 1052 
Baltimore, Maryland 21203 


Dear Mr. Handler: 


Reference is made to your request that the Commissioners reopen 
and reconsider your appeal from the action of the Department of Labor 
removing you from the position of General Investigator. 

The Commissioners have given consideration to your request, but 
they have found that the current representations fail to demonstrate 
probable error in the previous decision of the Board of Appeals and 


Review. Accordingly, the request for reopening of your case is denied. 
The decision of the Board of Appeals and Review, dated June 4, 1963, 
remains as the final decision of the Commission, and thus your admin- 
istrative appeal rights within the Commission were thereby exhausted. 
By direction of the Commission: 


Sincerely yours, 


/s/ Mary V. Wenzel 
Executive Assistant to the Commissioners 
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[Defendants' Motion for Protective Order and Opposition to 
Interrogatories ] 


PROCEEDINGS [May 10, 1965] 
[In the District Court] 


[2] THE DEPUTY CLERK: Handler versus the Secretary of Labor. 

THE COURT: Maybe we can shorten this. I don't like to pre-judge, 
but I studied this matter and it seems to me this matter should be held 
in abeyance until the summary judgment matter is decided. If that is 
granted, it may make this entire matter moot. I don't know why I should 
be taking time to go into this matter. ; 

Has the motion for summary judgment be argued? 

MR. ZIMMERMAN: No, Your Honor. 

THE COURT: When is it coming up? 

MR. ZIMMERMAN: I don't know. There seems to be a jam-up in 
long motions for the moment. 

THE COURT: It will be within a month or so? 

MR. ZIMMERMAN: I certainly hope so. 

THE COURT: It would seem to me this should be held in abeyance 
until that time. 

MR. HANDLER: Your Honor, the motion that is scheduled for 
hearing today was filed untimely, and plaintiff waived this untimeliness 
under certain conditions which defendant has violated. 

[3] THE COURT: Well you can argue that question out later too. 
i will become moot if summary judgment is granted. 

R. HANDLER: Well in my defense -- 

a COURT: You are not prejudiced at all by this matter being 
continued. If summary judgment is granted against you, this whole 
matter is moot. 

MR. HANDLER: Yes, sir, but I want to make this observation: In 
my opposition to defendant's motion I point out if these interrogatories 
are answered, the answers will aid me in my opposition to defendant's 
motion for summary judgment. 
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THE COURT: I don't see how they can. I don't see how under the 
slightest consideration they can aid you in the summary judgment 
motion. 

MR. HANDLER: Merely that in my allegations of fraud I would be 
able to identify the persons whom I am alleging -- 

THE COURT: Just identifying the persons isn't going to -- that 
isn't the issue in the summary judgment motion. The issue in the sum- 
mary judgment motion is whether you have had due process. 

Are you an attorney? 

[4] MR. HANDLER: No, sir. 

THE COURT: You see, this is why you do not understand the ram- 
ifications of this: I suggest that you are not in a position, very frankly, 
to handle a matter of this kind without being trained in the law. 

MR. HANDLER: Your Honor, I -- 

THE COURT: If there is any merit whatsoever to your claim, and 
you have a justifiable claim, it merits the attention ofan attorney. Even 
with an attorney these matters are at their best technical. 

MR. HANDLER: Your Honor -- 

THE COURT: You are trying to interrupt me. 

The Government claims here that you have had due process, that 
you hada fair hearing, andthat as I understand it, there has been review 
procedure too, that the administrative proceedings have been exhausted; 
is that correct ? 

MR. ZIMMERMAN: Yes, Your Honor. 

THE COURT: And I want to tell you a fundamental basic principle 
of law which laymen do not understand, that courts cannot interfere 
with the decisions or conclusions of the Executive Department of the 
Government, even though the judge might disagree with the conclusion, 
the judge can't interfere with it. 

[5] We can give you hundreds and hundreds of cases in support of 
that proposition, provided there has been due process, there has been 
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a fair hearing, andthere has been a full opportunity accorded the individ- 
ual to have his day in court in the administrative process. | 

The Government contends in its motion for summary judgment that 
you have had your day in court and therefore this does not involve the 
necessity of a trial, and that the Government should have sir case 
judgment against you and that will end the matter. 

Merely identifying these parties for you isn't going to assist you 
in your motion for summary judgment. And I want to conclude my 
statement to you by reiterating what I said at the outset, that if this 
case means anything to you at all, you better get a lawyer. In fact, you 
should have had a lawyer at the very outset to advise you whether you 
had a chance to come into court and make anything of this case. 


Now you can say whatever you want to say. 
MR. HANDLER: Thank you, Your Honor. The reason why Itried ' 
to interrupt you is because I possibly misled you. Iam net ; a RES: 


but I do have a law degree. 

THE COURT: You haven't been admitted to the Bar? 

[6] MR. HANDLER: No, sir. That is why I said that I am not a 
lawyer, but I am familiar with the principles of law that you enunciated. 

THE COURT: You are not sufficiently familiar with it when you 
suggest that merely identifying parties is going to help in your motion 
for summary judgment defense. 

You haven't practiced law I take it? 

MR. HANDLER: No, sir, I have not. I do want to get to summary 
judgment, a discussion of that, if I can, but one more observation I 
would like to make about the identification of the defendants. It is my 
feeling -- 

THE COURT: What do you mean by the identification ot the defend- 
ants? 

MR. HANDLER: Of the people who committed the alleged fraud. 

THE COURT: What do you mean by the identification of them ? 

MR. HANDLER: Well -- 
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THE COURT: What are you asking for? 

MR. HANDLER: If the answers to the interrogatories were fur- 
nished -- 

THE COURT: Can't you answer my question? 

MR. HANDLER: What is that, sir? 

{7] THE COURT: What do you mean by identification of the par- 
ties? 

MR. HANDLER: Well I have alleged that certain Civil Service 
Commission orders are fraudulent. 

THE COURT: I know what you alleged. Who do you want identi- 
fied? Do you want the defendant to come in and admit there are cer- 
tain individuals who have committed fraud? 

MR. HANDLER: No, sir. 

THE COURT: What are you asking for? 

MR. HANDLER: I am asking who wrote these decisions that I say 
are fraudulent. 

THE COURT: You can find that out. Inspect the records. 

MR. HANDLER: The records do not reveal that. 

THE COURT: How about that, counsel? 

MR. ‘ZIMMERMAN: These are subordinates, Your Honor, who 
prepared the documents. 

THE COURT: Maybe you can tell me what he is asking for. He 
doesn't seem to know. 

MR. ZIMMERMAN: He wishes to know who wrote certain deci- 
sions rendered by the Civil Service Commission, who participated in 
them. 

{8] THE COURT: I don't think that will help you in defense of the 
motion for summary judgment who wrote the opinions. 

MR. HANDLER: It is my feeling in most of these cases, if the 
plaintiff wins he is reinstated to the position and nobody questions, the 
party is never identified. Forthat reason, these parties are encouraged 
to put this question of fraud to a court test. They lose nothing if they 
lose the case. 
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THE COURT: The Court isn't going to consider this aspect in 
determining whether the Government is entitled to summary judgment. 
That isn't relevant to the matter. That is why I say even though you 
received this information it isn't going to be of assistance to you. 

MR. HANDLER: Then I have one final observation if you permit 
me. I think I can demonstrate here today, rather briefly, that this 
motion for summary judgment was originally prepared without any 
thought -- 

THE COURT: Now I am not going to hear anything about that, 
because that is on another Judge's calendar. I will not hear anything 
in connection with the motion for summary judgment. It is not proper. 
It is not before me today. The only thing before me today is whether 
the [9] Government is correct, and I think it is, thatthis matter should 
be held in abeyance without prejudice to reasserting it in case the Gov- 


ernment's motion for summary judgment is denied. That is all that is 


before me this morning. 

If the Government's motion for summary judgment is denied, and 
you win out on that, you are not prejudiced one iota. I will hear you 
mene out. 

R. HANDLER: My ee on that was this, Your Honor: If you 
ee see my way of thinking - 

THE COURT: You want to get into the motion for summary judg- 
ment. 

MR. HANDLER: No, sir. 

THE COURT: You were getting into that. 

MR. HANDLER: This is what I proposed to do. Your reason for 
not hearing the motion on the interrogatories is simply the fact that the 
motion for summary judgment has been filed. 

THE COURT: No, that isn't stating it correctly. That shows why 
you need to have practiced law, to learn a little more about interpreting 
and listening to what I said. 
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I said getting the information as to the lower [10] echelons, if you 
may call them such, who wrote these opinions, will not assist you in 
any way in sustaining your position that the motion for summary judg- 
ment should not be granted, that was what I said. 

MR. HANDLER: One thing frankly I don't understand, sir, in view 
of the fact that the motion for protective order regarding the interroga- 
tories was filed first, why the motion for summary judgmert takes pre- 
cedent. 

THE COURT: You know, that is something that has no relation to 
what I am deciding this morning at all, who files first isn't the impor- 
tant thing. What we are trying to do is save the time of the parties. 

MR. HANDLER: No, sir. 

THE COURT: And get the calendars into shape and avoid the nec- 
essity of trial if at all possible. The philosophy of the summary judg- 
ment procedure is that, assuming the undisputed facts that are before 
the Court, that plaintiff is not entitled to any relief. 

MR. HANDLER: I understand that, sir. 

THE COURT: That is the basic philosophy of the summary judg- 
ment motion. 

MR. HANDLER: Your Honor, you said it doesn't matter who filed 
first. I should point out that the [11] defendant filed both these motions. 
THE COURT: That doesn't make any difference. That doesn't 

help you any on this motion this morning. 

MR. HANDLER: Well you are not hearing arguments on the first 
motion defendant filed because he subsequently filed the second motion. 

THE COURT: I am hearing the motion that is properly before me. 

MR. HANDLER: Which is the interrogatories. 

THE COURT: Yes. 

MR. HANDLER: As I understand it, you refuse to hear any argu- 
ment on it because of the motion for summary judgment. 

THE COURT: That is exactly correct, because it will become 
moot; and I don't propose to waste my time, your time or the Govern- 
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ment's time in hearing this matter or decididng it as long as it will 
become moot if the Government's motion for summary judgment is 
granted, and in examining the file, without judging the matter myself, 
I have the idea you are going to have a hard time in opposition to the 
Government's motion for summary judgment. 

MR. HANDLER: Your Honor, if the motion that we are supposed 
to hear today is moot, defendant himself has made it moot, and you say 
there is no use wasting our time. [12] Defendant caused that situa- 
tion. 
THE COURT: You may draw an order, counsel, holding in abey- 
ance this matter until the motion for summary judgment is decided. 

MR. HANDLER: Your Honor, may I have an order drawn giving 
me additional time to answer this summary judgment? _ 

MR. ZIMMERMAN: You needn't have the Court rule on that. You 


may have what time you need. 


THE COURT: Counsel will give you time. How much time do you 
want ? 

MR. HANDLER: I would like forty-five days. 

a ZIMMERMAN: Perfectly all right. 

R. HANDLER: Isn't a Court order required for anything for 
thirty ane 

THE COURT: You can provide in the order you draw that he can 
have forty-five days in which to file his opposition to your motion for 
summary judgment. 

MR. ZIMMERMAN: Yes, Your Honor. 

THE COURT: I still suggest to you if you have merit to your cause 
of action you better employ. someone who has practiced law and who is 
familiar with this matter, but that is your prerogative. _ 

[13] MR. HANDLER: Thank you, sir. 

(Thereupon, hearing in the above-styled cause was then concluded.) 


[Filed May 11, 1965] 


ORDER 


This cause having come before the Court on defendants’ motion 
for protective order and opposition to "Plaintiff's Interrogatories to 
Defendants, Rule 33, Federal Fules of Civil Procedure" and plaintiff's 
opposition thereto, and the Court having heard the parties and consid- 
ered the matter, and being fully advised in the premises, 

It is by the Court this 11th day of May, 1965, 

ORDERED: 

1. That defendants' motion for protective order be, and the same 
hereby is, granted without prejudice and any and all discovery is 
held in abeyance pending further order of the Court following upon its 
disposition of defendants’ motion for summary judgment. 

2. That, upon the consent of defendants, plaintiff is granted until 
July 10, 1965 within which to file a cross-motion for summary judg- 
ment and opposition to defendants’ motion for summary judgment. 


/s/ Youngdahl 
United States District Judge 


[Filed May 26, 1965] 


DEFENDANTS' SUPPLEMENT 
TO MOTION FOR SUMMARY JUDGMENT 


Come now defendants by their attorney, the United States Attorney, 
for the District of Columbia, and supplement their motion for summary 
judgment as follows: 

Incorporated therein and made a part thereof by attachment is the 
annexed portion of the certified Civil Service Commission records, en- 
entitled ''Petition For Secretarial Review Grievance Decision of Wil- 
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fred Handler". This supplement is identified as Government Exhibit 
Ly OAL : 

At the hearing before the Court held May 10, 1965 'on defendants' 
motion for protective order, plaintiff brought to the attention of defend- 
ants' counsel the absence of this material from the certified record. 
At the request of defendants' counsel, the Civil Service Commission 
has now certified it for inclusion in the record for consideration by the 
Court in connection with review of the case. 


/s/ David C. Acheson 


[Filed May 26, 1965] 
[Excerpts from Government Exhibit C] 


Petition For Secretarial Review 
Grievance Decision of Wilfred Handler 


CONTENTS 
Par. No. 


1 Introduction 

2 Ilegality - 3 bases stated 

3 Basis #1 - Department Violated Its Own Rules 
3(A) ne Par. 1 of Exhibit B discussed 

3(B) ot] Qt‘ 

3(C) 3 tr 

3(C)(1) wore 


i 


QQ Oh oe 


(First half) 
3(C)(2) ye 

(Second half) 
3(D) 4" " discussed 
3(E) 7. " tt 1. 
3(F) Exhibit B- Summary | 
3(G) " Violation of Personnel Instruction No. 

6; I B2c 

3(H) " Violation of P.I. #6, IM A2C; I B2C 


ay Basis #2 

My Basis #3 
Inequity & Immorality; Introduction 
Grievance Committee Report; Introduction 


[Filed May 26, 1965] 
{Excerpts from Government Exhibit C] 


[18] 3(F) Exhibit B — Summary: The first and second half of the third 
paragraph of Exhibit B each reveals a fatal violation of the Depart- 
ment's rules. On the whole, Exhibit B appears to evidence a distres- 
sing lack of sincerity and/or a lack of awareness of the significance of 
the information contained therein. 


[Government Exhibit C — Page 19] 
3(G) Violation of Personnel Instruction No. 6 


(Revised August 8, 1960), Page 7 — Part Il B2C: 

In the violation of Personnel Instruction No. 6, Page 7 — Part III 
B2C, the Office of Personnel representative, Mr. Harold E. Finnegan 
refused to give the Committee relevant information, thereby irrepar- 
ably injurying Handler. 

Background of the violation: Mr. Anthony Albamonte is currently 
retained in Washington, performing General Investigator duties, while 
Handler, General Investigator, is scheduled for "decentralization" to 
Detroit. The Hearing Transcript (bottom page 102-103; middle page 
106 to middle page 108) discloses, via testimony of Management's rep- 
resentative, Mr. James Murphy, and testimony of Mr. Harold Finnegan, 
Office of Personnel Administration representative, the following: 
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[Government Exhibit C — Page 20] 


Albamonte was actually hired to fill an Investigator position (GS 1810), 
but he does not have the qualifications for the GS 1800 series. To cir- 
cumvent the qualification requirements, Albamonte was hired ostensi- 
bly as an Auditor (GS 510), assigned ostensibly to the Office of Reports 
and Analysis, and then immediately "detailed" to the Office of Com- 
pliance and Enforcement to perform GS 1810 Investigator duties. Alba- 
mante has in fact never worked for the Office of Reports and Analysis 
on the job for which he was ostensibly hired, but has remained in the 
Office of Compliance and Enforcement, on the Investigator job to which 
he was ostensibly detailed. (See the beginning of page 123 of the Hear- 
ing Transcript.) : 

Pages 102-103, 106 to 108 of the Transcript reveal further that 
Albamonte's Official Personnel Folder reflect the floes informa- 
tion: 

3-28-60 Entered duty BLMR, Auditor GS 510 (Cftice a af eee 
and Analysis) 

4-1-60 Detailed, not to exceed 6 months, Investigator cs 1810 
(Office of Comp. & Enf.) 

[Government Exhibit C-Page 21] 

9-30-60 Detail terminated 

2-1-61 Detail, not to exceed 6 months, Investigator GS 3 1810 (Office 
of Comp. & Enf.) 

7-31-61 Detail terminated 
On the basis of the above records, accordingto Mr. Finnegan's Hearing 
testimony, it would be assumed that, on the termination of each of the 
details, Albamonte returned to his "regular" auditing duties with the 
Office of Reports and Analysis. On Transcript page 109 et seq., Mr. 
Finnegan explains that BLMR's notifications to the Office of Personnel 
Administration terminating Albamonte's details were mandatory, as 
prior permission from the Civil Service Commission is necessary to 
extend details beyond 6 months. Reference is also made in the Trans- 
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cript to page X-1-38 of the Federal Personnel Manual, and the addi- 
tional provision therein that details should be avoided for the first 3 
months of an employee's employment. 

Mr. James Murphy testified (Transcript, page 103) that upon BLMR 
Management's attempt to decentralize Albamonte to Denver as an Inves- 
tigator 


{Government Exhibit C - Page 22] 


(GS 1810), the Office of Personnel Administration demurred, 
noting that Albamonte did not qualify as an Investigator. It is now pro- 
posed, says Mr. James Murphy (Transcript, page 103), that Albamonte 
be placed in a training status for a year, in order to qualify him as an 
Investigator. Again (Transcript, page 256), Mr. James Murphy indi- 
cates that, in order to retain Albamonte in the Bureau, he will be placed 
in a training status for a year in order to qualify for the GS 1810 posi- 
tion. This latter information clearly indicates that the GS 510 position, 
for which Albamonte was ostensibly hired, did not and does not exist — 
so that, his "detail" having "tended", Albamonte now has no regular posi- 
tion to which to return. In order to be retained in the Bureau, he must 
now be trained for a year to qualify for the position for which, actually, 
he was originally hired almost two years ago, in March 1960. (End of 
background of the violation of P.I. #6) 

The Violation of Personnel Instruction No. 6: Mr. Finnegan is 
asked to justify Albamonte's currently, and admittedly, continuing to 
. function as a General Investigator after 


Government Exhibit C - Page 
[ =e 20] the ostensible termination of 


his detail on July 31, 1961. In response to Handler's query, Finnegan 
stated: "We are not required to justify it. I don't see the relativity." 
Chairman Christian then said to Mr. Finnegan: "You can comment on 
this .. ."":Mr. Finnegan again refused to answer. (See bottom half of 
page 282 through page 284 of Transcript.) 
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Handler contends that Mr. Finnegan's refusal to describe, explain, 
condemn or justify Albamonte's current status in the Office of Compli- 
ance and Enforcement is in violation of the requirement in Personnel 
Instruction No. 6, Il B2c, that he "furnish expert advice on personnel 
matters."" The Committee's uncertainty as to whether Civil Service 
rules are being violated is evidenced by Item No. 2 of the Committee's 
findings which reads in part: ". . . rules and regulations laid down by 
the U.S. Civil Service Commission were evaded, if not violated." Hand- 
ler contends that the Committee's recommendations might very well 
have been materially different had Mr. Finnegan's answer been respon- 
sive to the question regarding Albamonte's current status. 


* * * 


[Government Exhibit C — Page 27] : 
Handler further contends that Albamonte's Official Personnel 


Folder contains fraudulent entries regarding the termination of details 
after six months, deliberately made in order to conceal violations of 
Civil Service Regulations. (See page X-1-38 of the Federal Personnel 
Manual.) Indeed, as explained in Paragraph No. 3(G) of this Petition, it 
would appear that all the Dept. of Labor entries in Albamonte's folder, 
beginning with his entry on duty in March, 1960 are deliberately false, 
or are based on false information deliberately forwarded by BLMR to 
the Office of Personnel Administration. The entries reflect his appoint- 
ment to a GS 510 position, with subsequent details to a GS 1810 position, 
whereas in fact Albamonte was hired to fill, and has in fact been filling 
since his entrance on duty, a GS 1810 position for which he does not 
qualify. The training program now allegedly proposed for Albamonte 

is a shameful attempt to retroactively legitimize, and perpetuate, a sit- 
uation fraudulent from its very beginning. 
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{Government Exhibit C — Pages 29 - 30] 
7(A) Committee's Report: 


"The Complaint and its general context": Some of the "facts" 
stated in this part of the Committee's Report are questionable, others 


are misleading. For example, in the next to last paragraph of page 1 

of the Report, the Committee relates that Handler was advised in March 
1961 of his decentralization to Chicago, that later Management agreed 
to Handler's request that his assignment be shifted to Cleveland, and 
still later Management acceded to Handler's request that it be changed 
again to Detroit. The facts are as follows: With the exception of the 
last two days of the month, during which time Handler was on Annual 
Leave, Handler was on a Field Trip in Tennessee the entire month of 
March 1961. The cited advice to Handler, in March 1961, of his decen- 
tralization to Chicago, was received by Handler in Tennessee via a 
‘phone cali from his supervisor, Mr. Ballard, in Washington. In that 
same 'phone call, Mr. Ballard advised Handler that Detroit and Cleve- 
land were "open"; Mr. Ballard solicited an expression from Handler of 
a preference for Detroit or Cleveland, if Handler so desired. Mr. Bal- 
lard stated that "nobody wanted Detroit or Cleveland." In that same 
"phone call, or in a "phone call the next day, Handler advised Ballard of 
his preference for Cleveland. A few days later, still from Tennessee 
and still by ‘phone, Handler advised Ballard of his preference for Detroit. 
Ballard said the office would be "delighted", as they were having trouble 
filling Detroit. See Transcript of Hearing, upper part of page 266, where 
Mr. James Murphy, Management's representative, says: ". . . Nobody 
wanted Chicago, Detroit, I believe. Nobody wanted Cleveland. Nobody 
wanted the less desirable high cost of living locations."" Item #1 of 
Exhibit L, Memo from Handler to Ballard, dated April 13, 1961, written 
after Handler returned from Tennessee, asks for written confirmation 
of Ballard's previous telephone advice that he would be transferred to 
Detroit. 
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[Government Exhibit C — Sub-exhibit A] 
MEMORANDUM 
October 12, 1961 


To: Mr. Harold E. Finnegan, Office of Personnel Administration 
From: W. Handler, Aggrieved Employee 
Subject: Request for Secretarial Review, Handler Grievance 


1. Only for the purpose of meeting the five day time limitation for 
requesting Secretarial review of grievance decisions, please consider 
this Memo a compliance with page 9 of Personnel Instruction No. 6 
(Part I B3). ; 

2. In its final form, my petition for Secretarial Review of the deci- 
sion of my Grievance will include my written comments and analysis of 
the Commissioner's decision. Said comments and analysis will be pre- 
pared at a future date, within a reasonable time after I receive the fol- 
lowing: 

* kK 

3. Paragraph 2 above is to confirm my understanding of the agree- 

ments reached by you and me ***. 


[Government Exhibit C — Sub-exhibit B] 


To: Mr. W. Handler Date: Nov. 1, 1961 


From: Edward L. McVeigh 
Director of Personnel 


Subject: Questions Raised in Your Memoranda of October 12 and 19, 
1961 to Harold E. Finnegan and David E. Christian Respec- 
tively 


When the Grievance Committee made its recommendation to Com- 
missioner Holcombe and forwarded the supporting records to my office, 
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it ceased to exist as a Committee. For this reason, I am answering 
both memoranda. The memorandum of October 12 will be answered 
first. 

In paragraph two (a) you request the stenographic notes made of 
the oral summations at your grievance hearing to be transcribed. I 
have requested the Bureau of Labor-Management Reports to fill in 
from stenographic notes the gaps in the transcription of your summary 
to the extent possible. As soon as the completed transcript is avail- 
able, you will be provided with a copy. 

In paragraph two (b) you request of Mr. Christian an explanation 
for the failure to comply with the time limitations prescribed by Per- 
sonnel Instruction Number Six. According to my information, the com- 
position of the Committee was not agreed upon until late June or early 
July. The Committee devoted approximately three weeks to collecting 
material and in attempting to resolve the matter without a hearing. 
When the Committee was ready for the hearing, you asked for a delay 
of approximately a week in order to refresh yourself with your notes. 
Upon completion of the hearing, the tapes had to be transcribed. The 
last of the transcription was received on September 5. The transcript 
was transmitted to the parties on September 7, for such corrections as 
they wished to submit. Because of the imperfections in the summaries 
the Committee then invited both parties to "resummarize" and extended 
the time limit for return of corrections to September 22. The Com- 
mittee's finding then was actually released on September 28. I under- 
stand you were kept informed by a representative of my office of each 
development as it occurred. Under the circumstances, I consider the 
Committee's actions to have been timely. 

In paragraph two (c) you request a written statement from the 
Grievance Committee of its failure to honor your request that (1) you 
be given access to the tapes of your hearing, (2) BLMR be asked to 
transcribe that portion of the stenographic notes containing the oral 
summations; and (3) you be provided the identity of the firm that pre- 
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pared the transcript from the tapes. Mr. Christian tells me the Com- 
mittee had no objection in principle to granting your requests, but 
chose not to do so as the Committee was reluctant to take steps which 
were not needed for a fully-considered decision on its part. 

In paragraph two (d) you request of Mr. Christian a statement of 
which "proposed" transcript corrections were adopted by the Commit- ‘ 
tee. Mr. Christian tells me the Committee added all "proposed" 
corrections to each copy of the transcript. 

In paragraph two (f) you request an opportunity sedate to inspect 
and check in detail the copy of the transcript forwarded to the Secre- 
tary in connection with his review of your appeal. The transcript will 
be available during office hours for your appeal. 

In your memorandum of October 19, 1961, you request a written 
authorization to discuss with the firm that typed the transcript of your 
hearing, the firm's preparation of the transcript. A representative of 
my staff has talked with the manager of the firm, who said the office 
has neither the tapes nor a copy of the transcription. Since typing the 
transcription of your hearing, the firm has typed numerous transcrip- 
tions so their recollection relating to your transcription is dim. My 
office has the tapes and will make them availalbe for you to play back. 
Under the circumstances, there is no reason for you to contact the 
reporting firm. Your request is, therefore, not granted. 


[Filed Nov. 15, 1965] 


PLAINTIFF'S OPPOSITION TO DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 


Comes now plaintiff in proper personand opposes defendants’ motion 
for summary judgment. 
In support of his opposition, plaintiff submits herewith: Plaintiff's 
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Exhibits 1 through 16, Plaintiff's Appendix 1, a Statement of Material 
Facts, and a Memorandum of Points and Authorities. 
Oral hearing is requested. 


/s/ Wilfred Handler 
Plaintiff, pro se 


[Filed Nov. 15, 1965]* 
[Plaintiff's Exhibit No. 2] 


To: Mr. Wilfred Handler Date: November 30, 1961 
From: Edward J. McVeigh 
Director of Personnel 

Attached are three pages containing the transcription of the open- 
ing remarks of your summation at your grievance hearing. To the best 
of my knowledge, this completes the transcription I agreed to provide 
to you. 

In the light of your request for additional time to review this addi- 
tional transcript (2-1/2 pages) and to prepare your brief, you are 
granted ten calendar days, beginning December 1, 1961, in which to 
prepare your petition to the Secretary. Therefore, your petition to the 
Secretary seeking his review of the Bureau's decision on your griev- 
ance must be received in my office by the beginning of business Mon- 
day, December 11, 1961. Within this period, you may be granted not 
more than two and one-half days of official leave in accordance with 
arrangements you make with the Administrative Office of the Bureau 
of Labor-Management Reports. 


All documents labeled "Plaintiff's Exhibit" were filed first as 
enclosures to Government Exhibit A, on May 6, 1965. But since the 
component parts of Government Exhibit A were not readily distin- 
guishable, plaintiff, for the District Court's convenience, re-filed 
as his own exhibits certain enclosures of Government Exhibit A. 


[Filed Nov. 15, 1965]* 
[Plaintiff's Exhibit No. 3] 


To: Mr. Wilfred Handler Date: Apr. 2, 1962 
Bureau of Labor-Management Reports 


From: Edward J. McVeigh 
Director of Personnel 

This is in reply to your memoranda of March 19 and March 30. 

I am enclosing a copy of the Secretary's decision with respect to 
your grievance. The terms thereof are self-explanatory. 

In response to your question as to your status when you are absent 
from work, my conclusions, based upon the provisions of Personnel 
Instruction No. 27, Attendance and Leave Administration in the Depart- 
ment of Labor, are as follows: 

1. If your absence from duty is properly amnereea you may be 
in annual leave status, sick leave status, or without pay status inaccord- 


ance with the definition of those terms as provided in Personnel Instruc- 
tion No. 27. 

2. If you are absent from duty without authorization, 2 as provided 
above, you will be absent without leave. 

If your memorandum of March 30 was a request that you be granted 
official leave when absent from duty, your request is herewith denied. 
Enclosure 


* Footnote page 140 above. 
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[Enclosure to Plaintiff's Exhibit No. 3; Filed November 15, 1965] 


US. DEPARTMENT OF LABOR 
Office of the Assistant Secretary 
Washington 


February 27, 1962 


MEMORANDUM 


/s/ OK A.J.G. 3/30/62 


To: The Secretary 
From: David S. North 
Re: Wilfred Handler Grievance 


This is a long, complicated and bitter dispute between the Bureau of 
Labor-Management Reports and one of its financial investigators, Wil- 
fred Handler. 

Handler was hired away from the Internal Revenue Service by BLMR 
in its early days. The hiring was done without an interview, which 
proved to be a fundamental mistake. Handler, a resident of Baltimore, 
was assigned to Washington. Subsequently, most of the financial investi- 
gators, but not all, were decentralized. Handler filed the grievance when 
ordered to Detroit. He contends, among other things, that he was hired 
without notice that the jobs were to be decentralized, and that the crite- 
ria management said it used to select investigators for decentralization 
were, in fact, not used. He wants to work in Washington so that he may 
retain his residence in Maryland which is a prerequisite to his taking 
that State’s bar examimation on March 5 and 6. 

If management's personnel practices had not been so lacking in uni- 
formity, clarity and in precise attention to the details of Civil Service 
procedures, Handler would not have a case. Management's actions, as 
the Grievance Committee remarked, invited the filing of the grievance. 
The Bureau, however, despite its personnel practices, needs financial 
investigators in the field. The Grievance Committee recommended that - 
the transfer of Handler to Detroit be allowed to proceed, but that the De- 
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partment's Personnel Office should explore alternative job possibilities 
so that he could retain the bona fide residence of Maryland which he so 
much desires. 

Many months have passed since Handler was ordered to Detroit; 
though Handler's position, and presumably that of the Bureau (see Com- 
missioner Holcombe's memo of October 9), have not changed, perhaps 
the personnel needs of the Department have. 


Recommendation: 

Bearing these factors in mind, I would recommend the following 

course of action: 

1. The Director of Personnel shall contact all bureaus using finan- 
cial investigators, and any bureau, such as Labor Standards, 
which may use such investigators in the near future, to see if 
there are any opportunities to transfer Handler. The Director 
of Personnel will be given thirty days to conduct this survey. 
The decisions of the bureaus involved shall be reported to the 
Secretary, through the Director of Personnel. The decision to 
transfer Handler to another bureau, or not to do so, as reported 
by the Director of Personnel, shall constitute part of the Secre- 
tary's decision in this matter, and will not be subject to any 
other grievance proceedings of any kind. 

During these thirty days, the Bureau of Labor-Management Re- 
ports shall also canvass its personnel needs, to see if any other 
duty station can be found for Handler other than one which would 
cause him to live outside the State of Maryland. The Bureau's 
decision on this matter, shall not be subject to any further re- 
view, and will become an integral part of the Secretary's deci- 
sion. 

Should neither of these actions result in a new daetenenete for 
Handler, the Bureau of Labor-Management Reports shall assign 
him where he is needed at the end of the thirty-day period. 
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The thirty day period is suggested for two reasons. It will give the 
Director of Personnel a reasonable length of time to make a thorough 
search for an alternative position for Handler, and it will remove from 
Handler's mind (while he is taking the bar examination) the threat of an 
immediate removal to another city. 

I have suggested to the Director of Peronnel that we have no further - 
dealings with the court reporting firm which produced the attached tran- 
script. There is an inexcusable number of errors to the extent that in 
some places the transcript is virtually impossible to follow. It would 
also help if such documents were preceded by a list of the dramatis 
personae. 

Iam returning the complete file to you. 


Attachment 
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*. US. DEPATNTMINT CF LATOR 
OFFICE OF TAS ASSISTANT COCRZTARY 


TICRANDCM 


The Secretary 
David S. North 
Wilfred Handler Grievance 


This is a long, complicated and bitter dispute between 


tne Bureau of Labor-Management Reports and one of its 
financial investigators, Wilfred Handler. = 


Handler was hired auay from the Internal Revenue Service 
by BLYR in ts curly cays. The hiring was done without 
an intervie.., which prove.. to be 2 fundamental mistake. 
Handler, 2 -3siaent of Eaitimore, was assigned to Wash- 
ington, Su.sequently, most of the financial investigators, 
but o205 21, were decentralized. Handler filed the 
‘o>levance when ordered to Detroiz He contends, among 
ovher things, that he was hired without notice that the 
jobs were to be decentralized, enc that the criteria 
management said it used to selec. investigators for 
‘decentralization were, in fact, not used. He wants to 
ork in Washington so that he o<y revain his residence 
unm Maryland which is a prerequisite to his taking that 
Scate's bar examination on Marc. 5 and 6. 


2 management's personnel arac._ses had not been so lack- 
ang in uniformity, clarity anc i=  zreclse attention to the 
Jctails of Civil Service procecurc., sndier would not nes 
Ve @ case. Management‘s actions, .s sh. crlevance Conm- 
iittee remarked, invited tue filin, »f she zrievance. 


[Filed Nov. 15, 1965]* 
[Plaintiff's Exhibit No. 4] 
To: The Secretary June 24, 1962 


From: W. Handler, Compliance Officer, BLMR 
Richard P. Burdette, Compliance Officer, BLMR 


Subject: Employee Grievance, case of Handler 
Employee Grievance, case of Burdette 

The processing of each of the employee grievances named above 
has thus far been a farce. 

Burdette's petition for Secretarial review of his grievance decision 
was today submitted through the Director of Personnel — in order to 
comply with Personnel Instruction No. 6. Please see attached. The peti- 
tion to you, submitted through the Director of Personnel as is required, 
is not accompanied by a summary of Burdette's position; our experience 
tells us that such a brief would be completely ignored. Our experience 
tell us that possibly no one in your office would even see the brief! 

Our experience indicates that the Office of Personnel Administra- 
tion is willing to do or condone whatever may be necessary to enable 
BLMR Management, right or wrong, to sustain its position in both ofthe 
grievances named above — even though this entails making'a mockery of 
Departmental and Civil Service rules, and even though there is involved 
the waste of Federal funds and the violation of Federal statutes. There 
is evidence that not only the Commissioner of the Bureau of Labor- 
Management Reports, but the Director of Personnel as well, are per- 
sonally aware of, if not indeed an integral part of, this unsavory situa- 
tion. 

Our experience, briefly but more specifically, has been as follows: 
In June 1961 we each filed a grievance, based in large part on the same 
facts, regarding the change in our posts of duty from Washington, D.C. 
to Detroit and Chicago. Reprisals against us by BLMR Management 
commenced at once. We requested separate grievance hearings — 


* Footnote page 140 above. 
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after what later proved to be the usual delay, Handler's hearing was 
held. 

Handler's hearing was unfair; the Committee was obviously hostile 
throughout the hearing. Regarding the Committee's decision: the Com- 
mittee's findings of fact preponderantly sustained Handler, but the Com- 
mittee’s recommendations of specific action, illogically inconsistent 
with its findings of fact, went against Handler. In its findings of fact, 
the Committee implicitly finds: that Management has falsified person- 
nel records, that Management has materially falsified written material 
it had submitted to the Committee, and that Management witnesses have 
lied to the Committee. The findings also state: "... management's 
handling . . . invited the grievances that have now appeared". The find- 
ings also imply that Handler's transfer from Washington is inequitable. 
But Commissioner Holcombe was persuaded by the Committee's illogi- 
cal recommencations of action rather than by its findings of fact. 

Handler petitioned you for a review of the Commisioner's decision 
— Handler's petition was accompanied by a brief, documented and as 
detailed as time permitted. A decision, written by Mr. David S. North 
and ostensibly adopted by you, has been interpreted by Commissioner 
Holcombe as sustaining his decision. Mr. North's (your?) decision 
ignored Handler's brief, there was no indication that Mr. North (or 
you?) had read the brief. In short, the questions raised on "appeal," 
submitted to you through the Director of Personnel, not only remain 
unanswered, they remain unacknowledged. (Is it significant that Hand- 
ler's appeal, submitted to you through the Director of Personnel, and 
thereafter apparently ignored, discredits the Office of Personnel Adm- 
inistration?) Out of respect for himself and for the Civil Service Merit 
System, Handler has refused to accept his change in post of duty. Hand- 
ler is now in an involuntary and apparently illegal non-pay status, await- 
ing a third attempt by BLMR Management and the Office of Personnel 
Administration to produce an adequate letter proposing his separation. 
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After the usual outrageous deliberate delays, Burdette's grievance - 
hearing was finally held. (A new Committee was formed to hear Bur- 
dette's case.) Having been discredited during Handler's hearing, Man- 
agement conceded, during Burdette's hearing, virtually all the basic 
facts regarding the main issue (transfer out of Washington, D.C.). The 
majority Committee opinion sustained Burdette. The Commissioner's 
decision of Burdette's grievance, being appealed from in the attach- 
ment herewith, overruled the majority Committee opinion. The Com- 
missioner's decision is totally misleading; essential facts are missing; 
in part it is demonstrably untrue; to one familiar with the facts of the 
case, the decision is generally incredible, including that portion of the 
decision indicating that the question is now academic because only one 
Financial Investigator is to remain in Washington. 

The minority Commitee opinion in Burdette's case, written by the 
Committeeman chosen by Commissioner Holcombe, found against Bur- . 
dette on technicalities which can be easily refuted. But even this Com- 
mitteeman, in his minority opinion, is moved to say: 

Both from the documentary evidence, and the testimony 
developed at the hearing, there arises an aura which 
reflects upon Management's competence - - - Some of 
it'may represent a basic lack of managerial knowledge, 
or perhaps a disinclination to accept the restrictions of 
the Federal personnel system - - - Finally, some of 


the material has been characterized as possibly indica- 
tive of misfeasance or malfeasance. 


Both our grievances have been marred by fatal procedural defects. 
Also, during the past year of consideration of our greivances, we have 
been subjected to reprisals and to attempted entrappment, and to other 
violation, of Civil Service rules. You will be interested to learn that 
Management, at different times during the processing of each of our 
' grievances, has sought to justify untenable positions it has taken by 
alleging that its authority came from you or your office. 
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We respectfully request that you review both our grievances. We 
stand ready to prove each and every statement made by us inthis memo. 
We respectfully request that you renew our wavering confidence in the 
Department's ethical standards, in the Department's willingness to 
abide by its own rules and instructions as well as those of the Civil 
Service Commission, and in the Civil Service Merit System in general. 


/s/ W. Handler 
/s/ Richard P. Burdette 


Attachment 


[Filed Nov. 15, 1965]* 
[Plaintiff's Exhibit No. 5] 
U.S. DEPARTMENT OF LABOR 


Office of the Secretary 
Washington 


June 29, 1962 
MEMORANDUM TO: W. Handler, Compliance Officer, BLMR 
Richard P. Burdette, Compliance Officer, BLMR 

I have your memorandum of the Secretary about grievances filed 
by you. 

I understand the Bureau of Labor-Management Reports is in the 
process of decentralizing to the extent that only two Compliance Offi- 
cers, one GS-13 and one GS-12, will remain in the District of Columbia. 
This action will obviously have an effect upon your grievances. 

I am therefore awaiting this action before going into your memoran- 
dum in detail with the Secretary. 

/s/ Stephen N. Shulman 
Executive Assistant 
to the Secretary 


* Footnote page 140 above. 


[Filed Nov. 15, 1965]* 
[Plaintiff's Exhibit No. 6] 


July 10, 1962 
MEMORANDUM 


To: Mr. Stephen N. Shulman 
Executive Assistant to the Secretary 


From: W. Handler, Compliance Officer, BLMR 
Richard P. Burdette, Compliance Officer, BLMR 


Subject: Grievances, Your Memo of June 29, 1962. 


On June 24, 1962, we wrote to the Secretary about our grievances. 
Your answer of June 29 states that BLMR is currently decentralizing 
still further, that this will obviously have an effect upon our grievances, 
and that you are therefore awaiting the completion of this decentraliza- 
tion before going into our memo in detail with the Secretary. 

All of the considerable evidence available to us indicates that 
rather than being an incidental by-product of the current "decentraliza- 
tion", the obvious effect upon our grievances that you mention is the 
very objective for which the "decentralization" is specifically designed. 
This being the case, one wonders about the bona-fides of the ''decentra-: 
lization", and whether the best interests of the Department are served 
by it. 

We therefore respectfully submit these comments, with offer of 
substantiation, for whatever immediate consideration you deem appro- 
priate. Note also that our grievances were filed over a year ago, that 
Handler is in his tenth week of involuntary non-pay status, and that 
Burdette's current work detail has already exceeded the limits allowed 
by the Federal Personnel Manual and by the Civil Service Commission. 


Respectfully, 


/s/ W. Handler 
/s/ Richard P. Burdette 


* Footnote page 140 above. 


[Filed Nov. 15, 1965]* 
[Plaintiff's Exhibit No. 7] 
U.S. DEPARTMENT OF LABOR 


Bureau of Labor-Management Reports | 
Washington 25, D.C. 


May 14, 1962 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


Mr. Wilfred Handler 
Post Office Box 1052 
Baltimore 3, Maryland 


Dear Mr. Handler: 


This is to notify you that it is proposed to remove you from the 
position of General Investigator GS-12, $9215 per annum, in the Detroit, 
Michigan Area Office of the Bureau of Labor-Management Reports of 
the Department of Labor, on the basis of the following charge which is 
hereby preferred against you as reason for removal in the interest of 
promoting the efficiency of the service. 

CHARGE: Failure to accept a new assignment. 

SPECIFICATION: On March 22, 1961, you were informed that your 
post of duty was changed from Washington, D.C. to Chicago, Illinois. 
You requested that it be changed to Cleveland, Ohio, and this was done 
on March 23, 1961. On April 11, 1961, but prior to your reporting date 
in Cleveland, your post of duty was changed to Detroit, Michigan, to be 
effective April 30, 1961. Subsequent to that time, you were placed on 
annual and sick leave at your request and given a later reporting date 
to Detroit. 

This reporting date was stayed when you filed a grievance on June 
7, 1961. Your reassignment was stayed again on October 12, 1961, 
when you petitioned the Secretary for a review of your grievance. After 
the Secretary affirmed your reassignment, you were directed by a 


* Footnote page 140 above. 
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memorandum of April 23, 1962 to report to the Area Director, Detroit, 
Michigan, on May 7, 1962. 

On May 3, 1962, I reaffirmed your reassignment and enclosed your 
copy of the Notification of Personnel Action, SF-50, showing your new 
duty station to be Detroit. I also told you failure to report as directed 
would result in your being carried absent without leave. Both points 
were stated again in the memorandum from Mr. John C. Shinn on May 
4, 1962. 

You failedto report to the Area Director in the Detroit Area Office 
on May 7, 1962. 

On May 8, 1962, I wrote you a letter directing that you report imme- 
diately to the Detroit Area Office and I pointed out the fact that if you 
did not comply, I would be forced to propose your removal for failure 
to report to your assigned duty station. 

As of the writing of this letter, you still have not reported for duty 
to the Detroit Area Office. 

You have the right to answer this charge personally and in writing, 
either with or without the assistance of a representative of your own 
choosing, and to furnish affidavits in support of your answer. If you 
wish to answer the above charge personally, but not in writing, or if 
you wish to answer the charge personally before preparing your writ- 
ten answer to it, you must so state by letter to me immediately, not 
later than three calendar days after the day you receive this letter. If 
you wish to answer the charge personally after answering it in writing, 
instead of before, you must so state in your written answer to the 
charge. You will have ten calendar days after the day you receive this 
letter in which to make written answer to the charge. Your written 
answer should be addressed to me. If you ask for an opportunity to 
answer the charge personally, you will be advised of the time and place 
for your personal reply. 

After your answer to the above charge has been considered, or after 
expiration of the ten day limit if you do not answer, you will be notified 
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in writing of the decision in your case. Pending that decision, you will 
be in full pay status and in duty status if you report to your duty station 
in Detroit, Michigan. If you do not report to Detroit, you will be car- 
ried as being absent without leave unless you request leave and have 
the request approved either by your Detroit supervisor or by Mr. John 
Shinn in my office. 


Very truly yours, 


/s/ John L. Holcome | 
Commissioner | 


[Filed Nov. 15, 1965]* 
[Plaintiff's Exhibit No. 8] 
May 22, 1962 
To: Mr. John L. Holcombe 
Commissioner 


W. Handler 
Compliance Officer 


Subject: Your letter dated May 14, 1962 
My Dear Mr. Commissioner: 


This is not my answer to your letter of May 14, 1962; itis a request 
for additional information, and for clarification. Before I can answer 
your letter, which advised me of a charge preferred against me and of 
your proposal to remove from the position of General Investigator, I 
require clarification regarding the following matters: 

1. The exact charge preferred against me. 

2. My exact status during the present "notice peroa: a 

3. The inconsistency between your memo to Richard P. Burdette, 
dated May 8, 1962, and your letter to me dated May 14, 1962, advising 


* Footnote page 140 above. 
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me of your proposal to remove me. (You will recall, of course, that I 
represent Burdette.) 


Discussion: 


Item #1: Mr. James T. Murphy's memo of September 20, 1961, to 
Mr. DavidiE. Christian regarding my grievance, Subject: "Transcript 
of Hearing — Rewrite of Summation", concludes with the following sen- 
tence: "The Bureau of Labor-Management Reports believes that the 
transfer of function was the case in this matter, . . ."" (underlining sup- 
plied). Page S-1-17 of the Federal Personnel Manual provides that the 
appropriate action, regarding an employee's "failure to accompany his 
position in such a transfer of function" is "Separation — Failure to Accom- 
pany Activity to (Detroit, Michigan)." 

So that I may defend myself against the charge you are preferring 
against me, please advise explicitly whether I am being removed or 
separated; and whether the charge against me is "Failure to Accept 
New Assignment" or "Failure to Accompany Activity to (Detroit, Mich- 
igan)"". Please explain fully. 

Item #1 and 2: The charge you prefer against me is at variance 
with your statement as to my status during this present "notice period" 
You state that I will be kept in full pay status and in duty status only if 
I report to my "duty station in Detroit" (only if I accept my new assign- 
ment). You are thus advising me that I may retain my duty status dur- 
ing the notice period only if I act in a manner to remove the charge pre- 
ferred against me. You propose to remove me for "failure to accept a 
new assignment", you advise that I may retain my duty status during 
this "notice period” only if I accept the new assignment. This is invio- 
lation of Chapters S-1 and Z-1 of the Federal Personnel Manual. 

Stated another way — the Federal Personnel Manual provides that 
separation for Failure to Accept New Assignment shall be treated as a 
Separation; the Manual provides also that in Separation proceedings, 
the employee must be retained ina duty status during the "notice period." 
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The latter provision of the Federal Personnel Manual obviously con- 
templates duty at the employee's old duty station, because if he reported 
to his new duty station, the charge "Failure to Accept New Assignment" 
would not be applicable. 

From the description, immediately above, of the variance between 
your charge against me, and your statement as to my status during the 
“notice period", it can be seen that the charge preferred against me,as 
well as my present status, both need explicit clarification. Please 
explain fully. 

Item #3: The Committee's majority report in Burdette's grievance 
bases its recommendation on two findings (Farrell and Albamonte). 
These factors are equally applicable to my case, as is the entire major- 
ity report. The Burdette Committee's minority report is also as appli- 
cable to me as it is to Burdette. In fact, to the best of my knowledge, 
every fact presented to the Burdette Committee, regarding Burdette's 
change in post of duty, is equally applicable to the change in my post of 
duty. 

In your memo of May 8, 1962, to Burdette, concerning your fail- 
ure, after you had received the Burdette Committee's recommenda- 
tion, to make a timely decision in Burdette's case, you say: "In view 
of the complexity and scope of the matters here involved, and the exten- 
sive record created during the hearing, I will be unable to complete my 
review and consideration of all aspects of the case..." 

You have not, to date, rendered your decision regarding Burdette's 
transfer from Washington. Because all the matters involved in Bur- 
dette's transfer, and in Burdette's hearing regarding his transfer, are 
as applicable to me as they are to Burdette, and because,: regarding 
your failure to decide Burdette's case, you state: "... I will be unable 
to complete my review and consideration of all aspects of the case 
...'', please advise how you are in a position to recommend my 
removal. Without further explanation from you, it would appear that 
either: 


156 


(a) You are recommending my removal even though you have been: 
' |. . unable to complete (your) review of all aspects of the case . . ."; 
or 

(b) You have in fact completed your review of all aspects of the 
case (applicable to both Burdette and me), but, for reasons known best 
to yourself, and for reasons other than the ones you have given Bur- 
dette (and me, as Burdette's representative), you refuse to make a 
timely decision in Burdette'’s case — you refuse to abide by Depart- 
mental Rules as stated in Personnel Instruction No. 6. 

Please comment fully on items (a) and (b) immediately above. 

Regarding the due date of my answer to your letter of May 14, 
1962: 

(1) I request that the due date of my answer be extended one day, 
in order to compensate for my time in answering your Mr. Moore's 
memo of May 17, 1962. 

(2) I request that the running of time regarding the due date of my 
answer be suspended, beginning with the day this memois delivered to 
your office, and ending with the day I receive your written reply tothis 
memo. In order that the latter date be established beyond dispute, 
please reply by registered mail. 

If I fail to receive a written answer by the second work day follow- 
ing delivery of this memo to your office, I will assume that you agree 
to items (1) and (2) immediately above. 


Respectfully, 
/s/ W. Handler 


[Filed Nov. 15, 1965]* 
[Plaintiff's Exhibit No. 9] 
U.S. DEPARTMENT OF LABOR 


Bureau of Labor-Management Reports 
Washington 25, D.C. 


June 6, 1962 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


Mr. Wilfred Handler 
Post Office Box 1052 
Baltimore 3, Maryland 


Dear Mr. Handler: 


This cancels my letter of May 14, 1962, a copy of which is enclosed. 
This is to notify you that it is proposed to separate you from the 

position of General Investigator GS-12 , $9215 per annum, inthe Detroit, . 
Michigan Area Office of the Bureau of Labor-Management Reports of 
the Department of Labor, on the basis of the following charge which is 
hereby preferred against you as reason for separation in the interest 
of promoting the efficiency of the service. 
CHARGE: Failure to accompany your activity to Detroit, Michi- 
gan. 


SPECIFICATION: In a staff meeting on or about October 10, 1960, 
Assistant Commissioner Daniel L. O'Connor informed the Division of 


Financial Investigations that in the near future the work of the Division 
would be decentralized out of the national office and added to that of the 
field offices. This was confirmed and elaborated upon in my Bureau 
Circular No. 41 issued February 24, 1961. 

As a part of this decentralization, your post of duty was changed to 
the Area Office, Detroit, Michigan with a reporting date of April 30, 
1961. Prior to April 30, 1961, you were placed on annual leave and sick 
leave at your request and given a later date for reporting to Detroit. 


* Footnote page 140 above. 
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This date was stayed on June 7, 1961 when you filed a grievance relative 
to having your post of duty assigned out of Washington, D.C. After the 
Secretary affirmed that your post of duty was Detroit, you were directed 
by a2 memorandum of April 23, 1962 to report to the Area Director, 
Detroit, Michigan on May 7, 1962. 

In 2 memorandum dated May 1, 1962, you stated that you would not 
report to Detroit as directed. 

In my memorandum dated May 3, 1962, I reaffirmed your change in 
post of duty and enclosed your copy of Notification of Personnel Action, 
SF-50,and travel authorization. I also told you that failure to report as 
directed would result in your being carried absent without leave. 

In your memorandum of May 4, 1962, you again stated your refusal 
to report to Detroit as directed. 

In his reply of May 4, 1962, Mr. John C. Shinn again told you to 
report to Detroit May 7, 1962 and that failure to do so would result in 
your being carried as absent without leave. 

You failed to report to the Detroit Area Office on May 7, 1962. 

On May 8, 1962, I wrote you a letter directing that you report imme- 
diately to the Detroit Area Office and I pointed out that if you did not 
comply, I would be forced to propose your removal for failure to report 
to your assigned duty station. 

As of the writing of this letter, you still have not reported for duty 
to the Detroit Area Office. 

You have the right to answer this charge personally and in writing, 
either with or without the assistance of a representative of your own 
choosing, and to furnish affidavits in support of your answer. If you 
wish to answer the above charge personally, but not in writing, or if 
you wish to answer the charge personally before preparing your writ- 
ten answer to it, you must so state by letter to me immediately, not 
later than three calendar days after the day you receive this letter. If 
you wish to answer the charge personally after answering it in writing, 
instead of before, you must so state in your written answer tothe charge. 
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You will have ten calendar days after the day you receive this letter in 
which to make written answer to the charge. Your written answer 
should be addressed to me. If you ask for an opportunity to answer the 
charge personally, you will be advised of the time and place for your 
personal reply. 

After your answer to the above charge has been considered, or after 
expiration of the ten day limit if you do not answer, you will be notified 
in writing of the decision in your case. Pending that decision, you will 
be in full pay status and in duty status if you report to your duty station 
in Detroit, Michigan. If you do not report to Detroit, you will be car- 
ried as being absent without leave unless you request leave and have the 
request approved by Mr. John C. Shinn in my office. . 

Should you desire additional information Mr. Albert L. Moore, Jr. 
may ‘be contacted in Room 801, American National Bank Building, Silver 
Spring, Maryland. Mr. Moore's telephone number is extension 400. If 


Mr. Moore should be unavailable,Mr. John C. Shinn may be contacted in 
Room 801-B, telephone extension 402. 


Very truly yours, 


/s/ John L. Holcombe 
Commissioner 


Enclosure 


{Filed Nov. 15, 1965]* 
[Plaintiff's Exhibit No. 10] 
To: Mr. Wilfred Handler Date: June 7, 1962 


P. O. Box 1052 
Baltimore 3, Maryland 


From: John L. Holcombe 
Commissioner 

This is in reply to your memorandum of May 22, 1962, asking ques- 
tions about my letter of May 14, 1962. 

I have cancelled my letter of May 14, 1962 by the issuance of one 
dated June 6, 1962. This letter also proposes your separation but the 
charge is stated in a manner which should eliminate the doubt expres- 
sed in your May 22 memorandum. In answer to your specific question, 
if the proposed separation takes effect, the Notification of Personnel 
Action SF-50, in Item No. 12, would read "Separation - Failure to Ac- 
company Activity to Detroit, Michigan", as prescribed by Chapter R-1 
of the Federal Personnel Manual. 

Your status during the notice period is that described in my letter 
of June 6, 1962, and is no different from that described in my previous 
letter. You have been provided with travel orders enabling you to pro- 
ceed to Detroit at Bureau expense. You can refuse the reassignment on 
a permanent basis but you can accept it on a temporary basis in order 
to be in a duty status during the notice period. 

I am able to proceed with your action as your case has beenthrough 
all of the appropriate steps and the Secretary has determined that your 
movement to Detroit is in the best interests of the Department. In Mr. 
Burdette's case, there are a number of issues involved; the Committee 
found it necessary to render both a majority and a minority report; the 
Committee reports do not include specific recommendations; and no 
determination has been made yet. 


* Footnote page 140 above. 


[Filed Nov. 15, 1965]* 
[Plaintiff's Exhibit No. 12] 


MEMORANDUM 
June 12, 1962 
To: Mr. John L. Holcombe, Commissioner 
Through: Mr. Albert L. Moore, Jr., Assistant Commissioner 
From: W. Handler, Compliance Officer 


Dear Mr. Commissioner: 


Your memo of June 7, 1962, is unsatisfactory. But, because it 
appears obviousto me that the inadequacy of your memo is by design, 

I believe extensive discussion herein of the entire memo would be 
futile. I shall discuss now, in some detail, only the third paragraph of 
your memo; I shall refer, only briefly, to just one aspect of the last 
paragraph of your memo. 

I quote two sentences from the third paragraph of your memo: 

"You have been provided with travel order enabling you to proceed to 
Detroit at Bureau expense. You can refuse the reassignment on a per- 
manent basis but you can accept it on a temporary basis in order to be 
in a duty status during the notice period." (underling supplied). With 
all due respect, Mr. Commissioner; your reasoning eludes me. 

The Federal Personnel Manual clearly indicates that I must be 
kept in a duty status during the notice period, if I refuse the reassign- 
ment. (See my memo of May 22, 1962.) But you state that I must"... 
accept it on a temporary basis in order to be in a duty status during the 
notice period". Refusing is hardly synonymous with accepting, tempo- 
rary or otherwise, is it, Mr. Commissioner? Also, ses tea spe- 

' cific questions come to mind: 

1.(a) Inasmuch as[I have previously expressed surprise, and natural 
concern, over my non-pay status during the notice period, why did you 
not advise me sooner of the manner in which I might "refuse" the reas- 
signment, but nevertheless effect a duty status during the notice period? 


* Footnote page 140 above. 
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(b) In view of your failure to advise me sooner, am I entitled to 
reimbursement for my present non-pay status, which began May 7, 
1962? 

2.(a) What is your authority for holding that, to be ina duty status, 
I must "accept it on a temporary basis"? — i.e., Civil Service and/or 
Departmental rules or regulations, advice from specific individuals in 
the Office of Personnel Administration. 

3. If I should choose to "accept it on a temporary basis" only, what 
would be the specific mechanics involved? 

(a) What, specifically, must I do now? 

(b) What, specifically, must I do after reporting to Detroit? 

(c) What, specifically, will management do? — when? 

4. Will the charge you have preferred against me stand, or will 
not my reporting to Detroit make the charge inappropriate? 

5.(a) As Detroit will not be my permanent post of duty, will I be in 
a per diem status while in Detroit? 

(b) If not, why? 

6. My present travel orders authorize movement of household 
goods from Washington, D. C. to Detroit, Michigan. Would this still be 
permissable if I "accept it on a temporary basis"? If not, why? 

7. (a) Will I subsequently be issued travel orders enabling me to 
return, and to return my household goods, at Bureau expense, from 
Detroit to Washington ? 

(b) If not, why? 

(c) If so, when? 

Regarding the last paragraph of your memo of June 7, 1962: 

8.(a) You state, in the last paragraph of your memo: "... the 
Secretary has determined that your movement to Detroit is in the best 
interests of the Department . . ." I was not aware that the Secretary 
had so determined. Please be good enough to furnish specific details, 
with documentary evidence ? 
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(b) Your letter of June 6, 1962, preferring charges against me, is 
relevant at this point. In your letter of June 6, you state: "After the 
Secretary affirmed that your post of duty was Detroit, you were directed 
by memorandum of April 23, 1962 (from Mr. Kleiler, Acting Commis- 
sioner of BLMR) to report to the Area Director, Detroit, Michigan on 
May 7, 1962". I was not aware that the Secretary had so affirmed. 
Please advise me, specifically, how and when the Secretary affirmed, 
before April 23, 1962, that my post of duty was Detroit? yiesee fur- 
nish documentary evidence? 

Until I receive a satisfactory answer to this memo, particularly to 
item #8(b) immediately above, I shall assume that the running of time 
is suspended, regarding the due date of my answer to your letter of 
June 6, 1962. If I fail to receive an answer by the second calendar day 
after delivery of this memo to Mr. Moore's office, I shall assume that 
you agree with the preceding sentence. 


Because I am currently not being paid, and because you are being 
paid and the Government assumedly needs your talents on other mat- 
ters, I respectfully, but urgently, request an early answer. I remind 
you also, that it is now over a year since I filed a grievance regarding 
my reassignment out of Washington, D.C. 


Respectfully, 
/s/ W. Handler 


[Filed Nov. 15, 1965]* 
[Plaintiff's Exhibit No. 13] 


MEMORANDUM 


June 21, 1962 
To: Mr. John L. Holcombe, Commissioner 
Through: Mr. Albert L. Moore, Jr., Assistant Commissioner 
From: W. Handler, Compliance Officer 


Dear Mr. Commissioner: 


This is a 2 page memo. I have signed each page. Because I 
believe they are well known to you and/or your office, I will not enu- 
merate here my reasons for writing this memo. I submit the following 
data regarding the status of your letter to me, dated June 6, 1962: 

1. Your registered letter of June 6, 1962 (Registered Mail, #5233), 
notifying me of your proposal to separate me from my position of Gen- 
eral Investigator, was received by me on June 7, 1962; at that time, at 
the request of the post office, I signed two (2) forms attesting to my 
receipt of the letter. The post office advises me that one of these 
receipts is on file in their records, and that they have so advised you. 
The other receipt was presumably mailed to you, by the post office, in 
the normal course of its business. 

2. My memo to you dated June 12, 1962, asks questions about cer- 
tain flaws in your letter of June 6 and in your memo of June 7, 1962. 
These flaws, and your failure, to date, to answer my questions about 
them, have ‘made it impossible for me to answer your letter of June 
6, 1962. 

3. Even in the absence of pertinent rules or regulations, your 
delay in answering my questions of June 12 would make it desirable 
that you cancel your letter of June 6, 1962, and that you replace it with 
a new notice of your proposal to separate me. But the cancellation of 
your notice of June 6, 1962, and the submission of a new notice, are not 
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only desirable, they are mandatory — see Chapter S-1 of the Federal 
Personnel Manual, and see the Department's Personnel Instruction No. 
30. 

In short, in order that I may answer, as a single entity, your notice 
of proposal to separate me, and in order that I may have reasonable 
time to answer, I respectfully direct your attention to the Federal Per- 
sonnel Manual's requirement that you cancel your letter of June 6, 1962 
(There is good reason to believe that you presently ra es cir- 
cumventing this requirement.) 

And once again I remind you, I am not in a pay status — please 
expedite this matter, Mr. Commissioner. 


Respectfully, 
/s/ W. Handler 


[Filed Nov. 15, 1965]* 
[Plaintiff's Exhibit No. 14] 


U.S. DEPARTMENT OF LABOR 
Bureau of Labor-Management Reports 
UNITED STATES GOVERNMENT 


MEMORANDUM 


REGISTERED MAIL — 
RETURN RECEIPT REQUESTED Date: June 28, 1962 


To: Mr. Wilfred Handler 
P. O. Box 1052 
Baltimore 3, Maryland 


From: John L. Holcombe 
Commissioner 


Subject: Your memoranda of June 12 and June 21, 1962. 


* Footnote page 140 above. 
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The following answers are keyed to the questions in your memoran- 
dum of June 12, 1962: 

1.(a) My memorandum to you of May 3, 1962 and Mr. Shinn's mem- 
orandum of May 4, 1962 told you to report to Detroit, May 7, 1962, and 
that failure to do So would result in your being carried as absent without 
leave. The letter of charges to you of June 6, 1962 stated that pending a 
decision, "you will be in full pay status and in duty status if you report 
to your duty station in Detroit, Michigan."" There is no obligation to tell 
an employee what to do when he is unwilling to carry out an order. 

(b) You are not entitled to reimbursement for the period beginning 
May 7, 1962 as you were and are, absent without leave by your own 
choice. 

2.(a) The Director of Personnel is the authority for the statement 
that you can be in a duty and pay status only if you report to Detroit, 
Michigan. 

3.(a) If you choose to accept the assignment on either a permanent 
or a temporary basis, you should so notify me in writing and report to 
the Area Director in Detroit, Michigan. 

(b) After reporting, you would be expected to carry out yourassign- 
ments as given to you by your supervisor in the Detroit Area Office. 

(c) Management will continue to carry out its responsibilities for 
the Bureau program. 

4. The charge against you will stand unless you assume your duties 
in Detroit, Michigan on a non-temporary basis. 

5.(a) By official personnel action documented on SF-50, your duty 
station is Detroit, Michigan, and you would not be entitled to per diem 
after your arrival at Detroit except when on temporary duty at points 
outside of Detroit in accordance with travel regulations. 

(bo) Regardless of your personal decision, official management 
action has changed your permanent post of duty to Detroit, Michigan and 
regulations prohibit payment of per diem for duty at the employee's 
official station. 
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6. The travel authorization issued you in connection with the per- 
manent change in your post of duty authorizes, among other things, your 
travel and transportation of household goods from Washington, D. C. to 
Detroit, Michigan for the purpose of "change of official station." This 
part of the authorization is valid only for the purpose stated. If you 
accept the Detroit assignment on a temporary basis, a new authoriza- 
tion for only your travel to Detroit, and subsequent travel out of Detroit 
on official duty, would be issued. 

7.(a)(b)(c) If leaving Detroit is by your choice and not for the pur- 
pose of performing official duty under proper orders, the Government 
would not be responsible for the costs of any such travel. 

8.(a) The Secretary's decision stated that if a canvass of positions 
in the Bureau of Labor-Management Reports and the Department of 
Labor to determine whether there were any vacancies available for 
which you might be qualified, did not result in a new assignment, the 
Bureau of Labor-Management Reports should assign you to a position 
where there is a need for your services. Since there were no vacancies 
in the Washington, D.C. - Maryland area for which you were qualified, 
and your services were still needed in Detroit, you were then assigned 
to the Detroit Area Office. 

(b) The Standard Form 50 "Notification of Personnel Action" indi- 
cating that your post of duty is Detroit is an official action of the Secre- 
tary of Labor in accordance with his delegation of ane ee eee Direc- 
tor of Personnel. 

In reply to your memorandum of June 21, 1962, the 10 calendar day 
period for reply is recommended by the Federal Personnel Manual, The 
letter of charges of June 6, 1962 is in conformity with the requirements 
of the Federal Personnel Manual. There is no mandatory requirement 
in the Federal Personnel Manual that the letter of June 6, 1962 be with- 
drawn. 

The 10 calendar day period during which you can make a written 
reply to the letter of charges is considered to have run through June 11, 
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1962 and will be considered to resume on the calendar day after 
you receive this memorandum. 


[Filed Nov. 15, 1965]* 
{Plaintiff's Exhibit No. 15] 


July 5, 1962 
To: Mr. John L. Holcombe, Commissioner 
Through: Mr. Albert L. Moore, Assistant Commissioner 
From: W. Handler, Compliance Officer 


Dear Mr. Commissioner: 


This is a 6 page memo. I have signed each page. 

This is not my answer to the charges you have preferred against 
me. You have not adequately stated your charges. The charges should 
be altered or replaced, and a new period of 10 or more days should 
then be allowed me in which to answer the charges. 

Although my present non-pay status is now in its ninth week, Iam 
still unable:to ascertain the specifications of the charges against me. 
Not only is your letter of charges of June 6, 1962, inadequate, it is 
altered, rather than merely amplified, by your memos of June 7 and 
June 28. 

Altered as they are, however, the charges preferred against me 
remain inaccurate; they should, at this time, be altered again, or, pref- 
erably, replaced. And even if they are not altered or replaced at this 
time, a new period of 10 or more days in which to answer the charges 
should be granted me, as the current period relates to your letter of 
charges of June 6, 1962, recognizing neither the changes effected by 
your memos of June 7 and June 28, nor new circumstances regarding 
my Travel Authorization, discussed below. 

The difficulties discussed herein stem from the evasiveness of 
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your memo of June 28, 1962; from your slippery and elusive language, 
your inconsistencies, your misrepresentations, your hedging — in short, 
from your aversion to the use of plain, forthright, unequivocal language. 
Almost your entire memo of June 28 is objectionable; for several rea- 
sons, however, including time limitations, I limit myself to the follow- 
ing observations: 

1. Your letter of charges of June 6, 1962, states that before I was 
advised by memo of April 23, 1962, to report to Detroit on May 7, the 
Secretary had affirmed that my post of duty was Detroit. In my memo 
to you of June 12, 1962, I requested particulars regarding the Secre- 
tary's aforementioned affirmation prior to April 23, 1962. In Item #8(b) 
of your memo of June 28, 1962, you give me your answer: namely, the 
Secretary's affirmation was by means of Standard Form 50. 

But the change of my duty station to Detroit, effective May 6, 1962, 
is documented by a Standard Form 50 dated April 26, 1962. I believe 
you will agree, Mr. Commissioner, that April 26, 1962, is after rather 
than before April 23, 1962. For this reason, and others which time 
does not permit me to discuss, in your letter of June 6, 1962, in citing 
the Secretary's affirmation, before April 23, 1962, of Detroit as my 
post of duty, you could not have had Standard Form 50 in mind. 

Whether you choose merely to amplify, or to replace, your letter 
of charges of June 6, 1962, please advise me specifically what you had 
in mind when, in that letter, you said: "After the Secretary affirmed 
that your post of duty was Detroit, you were directed by memorandum 
of April 23, 1962 to report to the Area Director, Detroit, Michigan on 
May 7, 1962." The answer you give in Item #8(b) of your memo of June 
28, 1962, is incredible. 

2. I do not have a Travel Authorization enabling me to report to 
Detroit. The Travel Authorization previously furnished me, dated 
April 23, 1962, expired on June 30, 1962. 

Another problem exists, besides the expiration date of my Travel 
Authorization. Regarding the applicability of my current Travel Author- 
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ization to my move to Detroit, your memo of June 7, 1962, is in con- 
flict with Item #6 of your memo of June 28, 1962: 

Your memo of June 7 indicates that my current Travel Authoriza- 
tion would be applicable whether I accept Detroit as a permanent or a 
temporary assignment, whereas your memo of June 28 states that in 
the event I accept Detroit only as a temporary assignment, anew Travel 
Authorization would be issued. In accordance with your latest position 
on this point (your memo of June 28) please furnish me, at once, with 
two Travel Authorizations, one for a permanent and one foratemporary 
move to Detroit. If I should decide to report to Detroit, as you say I 
must in order to be in a pay status, I would not want my pay status 
deferred while I wait for Travel Authorization to be issued. 

3. You have not yet adequately informed me of my status during 
the notice period. Should I stipulate that my reporting to Detroit is on 
a temporary basis only, it appears to me that the ultimate termination 
of my services would be voluntary on my part. You apparently share 
this view — see Item #7 of your memo of June 28, 1962. 

In the event I should choose to report to Detroit on a temporary 
basis only, Item 3(a) through 3(c) of my memo of June 12, 1962, was 
intended to define specifically what I should do, and specifically what 
management would do, and when, in order to establish the following: 
(a) The temporary nature of my acceptance of the assignment. 

(b) My utlimate separation date. 
(c) The involuntary nature of my ultimate separation despite the fact 
that it is requested and stipulated by me. 

Obviously, Item 3 of your memo of June 28, 1962, does not furnish 
this information; Items 3(b) and 3(c) tell me absolutely nothing. (It 
would probably be more accurate to say that Item 3(c) of your memo 
of June 26, 1962, is a misstatement.) Should I report to Detroit on a 
temporary basis, therefore, I do not know what my status would be dur- 
ing the notice period, nor what the nature of my ultimate separation 
would be. 
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Ancther reason for the doubt as to my status during the notice 
period is the discrepancy between Item 5(b) and Item 6 of your memo 
of June 28, 1962. If I accept the Detroit assignment on a temporary 
basis only, is Detroit my permanent post of duty (Item 5(b)), or is it not 
(Item 6)? 

Departmental Personnel Instruction No. 30 (E-17, March 6, 1961) 
provides in effect that I must know my status during the notice period 
before I answer the charges preferred against me. I consider this par- 
ticularly essential in this case. 

Until I receive Travel Authorization, and/or until you respond to 
Item #3 of this memo, I am unable to assume a pay status; _I respect- 
fully request that you take immediate action. Regarding the other mat- 
ters discussed herein, if I do not receive an answer by the third work- 
day following delivery of this memo to Mr. Moore's office, I shall 


assume that I will thereafter receive a new letter of charges as quickly 


as possible. 

I respectfully remind you again, Mr. Commissioner, that I have 
now been in a non-pay status for about 9 weeks; I have not yet received 
a letter of charges complete and accurate and non-contradictory enough 
to answer. 


Respectfully, 
/s/ W. Handler 


{Filed Nov. 15, 1965]* 
{Plaintiff's Exhibit No. 16] 
U.S. DEPARTMENT OF LABOR 


Bureau of Labor-Management Reports 
UNITED STATES GOVERNMENT 


MEMORANDUM 


REGISTERED MAIL — 
RETURN RECEIPT REQUESTED July 18, 1962 


To: Mr. Wilfred Handler 
P. O. Box 1052 
Baltimore 3, Maryland 


From: John L. Holcombe 
Commissioner 


Subject: Your memoranda of July 5 and July 12, 1962 


My letter of June 6, 1962 proposing your separation contains a 
clear statement of the charge. The ten calendar day period during 
which you may make written reply to this letter began on June 8, 1962, 
the day after you received my letter, and ran for four days through 
June 11, 1962. The calendar day count resumed on June 30, 1962 and 
ran for five days through July 4, 1962. The count will resume again on 
the day following that on which you receive this memorandum and that 
day will end the ten calendar day period. The interruptions to the run- 
ning of the ten days have been permitted as a result of your requests 
for additional and clarifying information. Inasmuch as only one day 
remains and as no further interruptions will be allowed, I am extending 
the written reply period by two calendar days, allowing you three days 
after receipt of this memorandum. 

The following comments are keyed to the questions in your memo- 
randum dated July 5, 1962: 

1. The referenced statement summarizes a chain of events begin- 
ning with the recommendations approved by the Secretary on March 30, 


* Footnote page 140 above. 
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1962, which did not overturn my decision of October 9, 1961 assigning 
you to Detroit, and ending with the facts stated in the first paragraph of 
Mr. Keller's memorandum of April 23, 1962. 

2. The June 30, 1962 expiration of the travel authorization issued 
through the standard administrative process on all "change- -of-station" 
personnel actions, does not prohibit you from going to Detroit. Ade- 
quate documentation exists of the fact that you are expected to go to 
Detroit, and travel may be "approved" after the fact as well as "author- 
ized". If you go to Detroit, otherwise proper travel expense claims 
will be approved and paid. The conditions of Item No. 6 in my June 28, 
1962 memorandum apply. When you have decided and advised us what 
you will do, Mr. Moore's office will assure that appropriate steps are 
taken. You need not wait for any authorization, and there will be no 
delay in restoring you to pay status. 

3. The letter of June 6, 1962 clearly states your status during the 


notice period in terms of reporting to Detroit and not reporting to 
Detroit. Acceptance of the reassignment on a temporary basis so as 
to be in a pay status, in no way affects the charge, the notice period, or 
the ultimate course of the action. If you report to Detroit, it becomes 
— for travel purposes — your permanent duty station. 
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[Excerpts From Government Exhibit B] 


[Proceedings in the Civil Service 
Commission; September 10 and 12, 1962] 


[Submitted to Judge: Dec. 15, 1965; 
Filed with Clerk of Court: Jan. 10, 1966] 


* * 


[2] Whereupon, 


WILFRED HANDLER [Appellant, pro se] 
HAROLD E. FINNEGAN [Dep't. of Labor Representative] 


were duly sworn by the Appeals Examiner. 

APPEALS EXAMINER: Would you state, for the record, Mr. Hand- 
ler, your present home, mailing address: 

MR. HANDLER: Post Office Box 1052, Baltimore 3, Maryland. 

APPEALS EXAMINER: I hand you the Commission's file in your 
case, Mr. Handler, and I would like for you to state for the record, 
whether or not you have had an opportunity to review that file. 

MR. HANDLER: Without even turning a page, the answer is yes. 
I can't say I have seen everything in here. 

APPEALS EXAMINER: Have you come to the Commission's office 
and was the file handed to you for your review? 

MR. HANDLER: Yes, it was. 

* * 

[9] [Mr. Handler:] *** Now, I make reference to Chapter X-4 
of the Federal Personnel Manual, Page X-4-1, and I will read the first 
sentence. Purpose. This chapter outlines the assistance given by the 
Commission to help place employees who have been involuntarily sep- 
arated or furloughed by reduction in force, separated or resigned for 
failure to accompany a transferred function or failure to accept a new 
function at another commuting area. 

Now, there is designated the type of person who is entitled to the 
benefits under this program. Employees who have been involuntarily 
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separated or furloughed because of reduction in force, separated or 
resigned for failure to accompany a transferred function. I would fall 
into that category, had I been separated as Commissioner Holcombe 
said I would be and the third one is failure to accept a new assignment 
at another commuting area. 

Now, as opposed to this preferred status, actually, the stigma of a 
removal is attached to me. Removal is [10] usually associated with 
misconduct and removal is the terminology used, according to the 
manual, to describe a separation that does not fit into any, of the other 
specific categories enumerated in Chapter R-1. 

Now, page R-1-34.19 of the Federal Personnel Manual states -- 
let me repeat that page number. R-1-34.19 and that is ine aiiment 3, 
dated May 1, 1962. 

Now, here, the manual gives instructions for completing a form 
50, SF 50, and they have one item here 346 - Removal. 346 is the code 
number. Removal is the action, and that is exactly the way Item 12 of 
my SF 50 reads. 346 - Removal. 

Now, they describe what comments or detailed éxplsiation on the 
SF 50 is required to explain 346 - Removal. Let me read what they say 
about that. 

"A general statement, such as the letter of aceeett dated 1-5-61, 
misconduct, excessive absenteeism, insubordination, is not in sufficient 
detail. Describe, briefly, the nature and extent of the employee's actions 
that caused the separation. For example, the employee was arrested 
and booked on charges of disturbing the peace and obstruction of prop- 
erty, jailed overnight. His name and the charges against him were 
reported by a newspaper" and they go on in that strain. This is the 
type of thing covered by removal, whereas, as I have pointed out, a 
separated employee, [11] an employee that is separated for failure to 
accompany an activity to another city, has a preferred status. He is 
entitled to benefits under the separated career employee program. It 
was told to me, specifically, that that would be the action taken. I 
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wonder, at this point, why this mistake was made, and I use the word 
mistake, with quotes. It should be surrounded with quotes. 


[26] MR. HANDLER: Now, in the memorandum of July 18, 1962, 
the Commissioner, Commissioner Holcombe, is again trying to tell me 
what he meant in the letter of June 6, proposing my separation when he 
says that the Secretary had affirmed that my post of duty was Detroit. 
You remember that he has already told me it was the Standard Form 
50 that he meant, and I have already told him he couldn't have meant 
that because it had the wrong date. 

Item 1 in the memorandum of July 18, and I will read it. "The ref- 
erence statement summarizes a chain of events, beginning with the rec- 
ommendations approved by the Secretary on March 30, 1962, which did 
not overturn my decision of October 9, 1961, assigning you to Detroit, 
and ending with [27] the facts stated in the first paragraph of Mr. Klei- 
ler’s memorandum of April 23, 1962". 

Now, frankly, I don't know what the man is talking about. He says, 
"it summarizes a chain of events". I don't know what events. 

Now, he gives 2 dates, "summarizes a chain of events which began 
March 30, 1962 and ended April 23, 1962". Between those 2 dates I re- 
ceived no standard form 50, so he can't be referring to that, as he has 
already done. 

He is not saying that the Secretary's recommendations on March 
30, 1962 constitute or represent what he meant when he said in his let- 
ter of proposal that the Secretary had affirmed that my post of duty is 
Detroit. He is not saying that. He said that the Secretary's decision of 
March 30, 1962, did not overturn his decision, the Commissioner's pre- 
vious decision assigning me to Detroit. Now, the Secretary's decision 
that the Commissioner, here, is referring to is the decision on my 
grievance, and it was a decision not to send me to Detroit. It was a de- 
cision saying that the Department should canvass all its bureaus andtry 
to find an opening in Washington for Handler, and the Bureau of Man- 
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agement should do likewise and if those 2 Agencies did not disclose an 
opening, I should then be transferred wherever the Commissioner 
needed me * * *. [28] I think that is plain from the Commissioner's 
own words, and also from my explanation of what the Secretary’ s deci- 
sion of March 30, 1962 was. It was not a proposal that I go to Detroit. 
In fact, it was directed that a job be found for me in Washington, if 
there was one, so, that, again, I say, what does this item 1 in the Com- 
missioner's letter of July 18, 1962 — what does it mean? I don’tknow. 

The ultimate answer I get out of it is that he was referring toa 
chain of events. That is all I get out of it. * * * 

[Mr. Handler:] * * * Now, in this memoramdum of July 18th, 
which has this unsatisfactory explanation, as to what is meant in the 
letter of proposal, I am also advised [29] in the first paragraph that 
there now remains only one day in which to answer the proposal. Com- 
missioner Holcombe is relating back to the letter of June 6th. I had 


10 days, according to Departmental regulations to answer that proposal. 


The run of that time was stopped while we exchanged correspondence 
and resumed again at the proper time, and now he advises there is 

only one day left. I received this letter of July 18th on a Friday so that 
if I answered in the one remaining day, the answer would have been due 
on Saturday. You will notice that the Commissioner, in the first para- 
graph says that, inasmuchas only one day remains,and no further inter- 
ruptions will be allowed, he is extending the written reply period by two 
calendar days. What that did was extend the due date from Saturday to 
Monday, which would have happened in any event, so the Commissioner, 
there, gives me nothing, but the point actually is this, that he is not 
giving me another 10 days from the last explanation to answer his let- 
ter of proposal. 

Up until I received the letter of July 18th, I was trying to find out 
what he meant in his letter of proposal, when he said the Secretary has 
affirmed that your post of duty is Detroit. I received one answer which 
was incorrect, obviously, and I received a second answer which told me 
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absolutely nothing. I can't say it is incorrect, because it didn't tell me 
anything. 

[30] Now, if the Commissioner is trying to tell me, in the letter of 
July 18, 1962, that he wishes to delete that sentence from his proposal 
because his explanation is so obviously unsatisfactory, possibly that 
would have been an acceptable step, but I should have gotten a new 30 
days, and a new 10 days in which to answer the letter. Up until this 
time, I had refrained from answering until I knew what he meant when 
he said that the Secretary affirmed that my post of duty was Detroit. 

I guess we could save a little bit of time if Mr. Finnegann will, in 
some way concede that the Department of Labor regulations require 
that an employee receive 10 days in which to answer a letter proposing 
his separation. The Federal Personnel Manual, I believe, states a rea- 
sonable time. It does not stipulate the exact time. The Department of 
Labor regulations state that an employee will receive 10 days, so I 
should have gotten 10 days from July 18, 1962, and here I am being 
advised that I am being allowed 3 days. 

APPEALS EXAMINER: Does the Agency representative care to 
make a comment concerning the Appellant's request for a stipulation 
that the Department of Labor's own regulations require that an employee 
receive 10 days in which to answer a letter proposing his separation? 

MR. FINNEGANN: Yes, sir, we will so stipulate. 

APPEALS EXAMINER: That is what the Department of [31] Labor's 
regulations require? 

MR. FINNEGANN: Yes, sir. 

APPEALS EXAMINER: You may proceed. 

Lets take a 10 minute recess and resume at 11:00. 

xe * 

[32] [Mr. Handler:] *** I am sure that the Civil Service Com- 
mission had I applied for my rights under the Separated Employees 
Career Program, would not have considered that removal meant sep- 
aration. 
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APPEALS EXAMINER: In that connection I might ask you, Mr. 
Handler, whether or not you have made application for assistance in 
finding another job under the Commission's Separated Career Employee 
program. 

MR. HANDLER: On the same day that I personally delivered my 
appeal to the Commission's office, and I think that was August 13th, I 
mailed my appeal on August 11th, and to be sure it was received on 
time, because I did not know whether the Commission was governed by 
the post mark date or the date of [33] receipt, after mailing my appeal 
on August 11th, I delivered a copy, personally, on August 13th, and on 
that date, I went up to the Civil Service Office on E Street, 11th and E, 
the Separated Career Employee office, and I went through the proce- 
dure of applying for a job. I won't say that I had to wait my turn with 
others that were applying for a job. At any rate I was finally inter- 
viewed and I told the Lady who interviewed me, when we were through, 
I could point her out that I wanted to know what my benefits were under 
the program, and I told her that I had been removed for failure to 
accompany my job to Detroit. She handed me some literature and told 
me this is the program and you can file for two jobs, get preference for 
two jobs, file an SF 57 for each job, but she said, "You would be wast- 
ing your time if you were removed". 

I told her I was removed for failure to accompany my ; position to 
Detroit and that maybe they had made a mistake in the terminology, and 
she said, laughingly, 'I think if they meant separated, they would have 
said separated". 


*x* * x 


[42] [Mr. Handler:] Now, let me repeat that. The manual says a 
man who refuses a reassignment is entitled to all of the separation pro- 
cedures, including being retained in a pay status during the notice 
period. 

Mr. Holcombe, in his memorandum of June 7 states I can refuse 


180 


the reassignment on a permanent basis, but accept it ona temporary 
basis in order to be carried in a duty status during the notice period. 

He says I have to accept the assignment to be in a duty status dur- 
ing the notice period, but acceptance on a temporary basis is not the 
Same as refusal, temporary or permanent. 

The manual says an employee who refuses a reassignment is en- 
titled to all of the separation procedures, including his retention in a 
pay status during the 30 day notice. 

Mr. Holcombe deviates from that and Says in order to be in a duty 
Status during the notice period, I have to accept the reassignment on a 
temporary basis. 

There is another problem in connection with his [43] contention. 
How would I accept it on a temporary basis. I have been ordered to 
Detroit. I appear in Detroit. How do I make my appearance a tempo- 
rary one. As I have said before, -- possibly this is the best time to do 
it -- the office's correspondence with me indicated what I do governs 
and what I say is not important. If I appear in Detroit, how do I make it 
temporary. I was ordered to appear on a permanent basis. 

In order to comply with Mr. Holcombe's comments in the second 
paragraph of his memo of June 7, 1962, I would have to go to Detroit, 
thereby accepting the reassignment, and then resign. 

Actually, I find myself getting into an argument which is actually 
more appropriate to my status during the notice period, and I think I 
had better defer that. 

MR. DECKELMAN: Mr. Handler, may I make this suggestion, that 
the memorandum of Mr. Holcombe beclouds your position as to whether 
you would be in a pay status or not, by going to Detroit. 

MR. HANDLER: Yes, it certainly does. 

Let me say I was trying to determine in my own mind the rele- 
vancy of what I have just been Saying to the procedural defects in my 
removal, and I think this is the answer, without getting into a further 
discussion which is more relevant to the notice period. 
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[44] I contend that the manner in which my removal was effected 
and the correspondence that proceeded it and succeeded it, was actually 
an attempt to get me to resign. 

You see, I had filed a grievance and it was an ates affair 
which I didn't like, but which I felt was necessary, and I know that the 
Department didn't like it and they would have preferred that I resign, 
rather than continue with my attempts to sustain my position, and one 
of the bases on which I make that statement that they were attempting 
to get me to resign is this statement of Mr. Holcombe in his letter of 
June 7, 1962, ''You can refuse the assignment on a permanent basis, 
but you can accept it on a temporary basis, in order to be in a duty 
status during the notice period". How would I convert my reporting to 
Detroit in answer to a permanent post of duty to a temporary accept- 
ance to Detroit. 

Now, in my memorandum of June 12, 1962, to the Commissioner, 
page 2, item 3, I said, "If I should choose to accept Detroit on a tem- 
porary basis, only, what would be the specific mechanics involved, and 
(a) what specifically must I do now; (b) what, specifically, must I do 
after reporting to Detroit; (c) what, specifically, will Management do, 
and when", and, item 4, in that same memorandum states, "will the 
charge you have preferred against me stand, or will not my thas cals 
to Detroit make the charge inappropriate"? 

[45] Now, what I was attempting to ascertain, here, is, as I say, 
what must I do to indicate that my reporting to Detroit is not an accept- 
ance of a permanent post of duty, but merely a reporting to be in a duty 
status during the notice period. How do I indicate that my sienne 
is not for the purpose given me. 

Now, here is Mr. Holcombe's answer to the specific questions that 
I raised regarding the mechanics involved in accepting the position on 
a temporary basis in order to remain in a duty status during the notice 
period. 
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His answer is in a memorandum dated June 28, 1962 to Handler 
from Holcombe, and it is in the Commission's record. 

Item 3(a) reads, "If you choose to accept the assignment on either 
a permanent or temporary basis, you should so notify me in writing and 
report to the area director in Detroit, Michigan. 

Here, he is deviating from what he told me in the past. In the past, 
what I did and not what I said, is what governed. Here he is saying I 
Should tell him what I proposed to do. 

Item 3(b) in the Commissioner's memorandum of June 28th, "After 
reporting, you would be expected to carry out your assignments as 
givento you by your supervisor inthe Detroit area office, and 3(c) Man- 
agement will [46] continue to carry out its responsibilities for the 
Bureau. That is in answer to my questions of what should I do now, 
and what should I do upon reporting to convert my reporting from a 
permanent basis to a temporary basis, and what would Management do 
to acknowledge it was only a temporary, and not a permanent reporting. 
That is the Commissioner's answer. After reporting, you would be 
expected to carry out your assignments as given to you by your super- 
visor, and Management will continue to carry out its responsibilities. 

I still did not know, and I don't know now, how I would convert my 
reporting to Detroit to a temporary one, if, in fact, I reported merely 
for the purpose of retaining a pay status during the notice period. 

Now, item No. 4, in the Commissioner's memorandum of June 28, 
1962 states: 

"The charge against you will stand unless you assume your duties 
in Detroit, Michigan on a non-temporary basis". That is in answer to 
my question asking him would the charge be inappropriate if I should 
report to Detroit. He says, "The charge will stand unless you assume 
your duties on a non-temporary basis." 

Now, if I reported to Detroit, which was my new post of duty, per- 
manently, how would I make it a non-temporary basis. I still don't 
know. 
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[47] Another reason I say there was an attempt to get me to re- 
sign --now, of course, this memorandum of June 28, 1962 is just full 
of inconsistencies and it is hard to make any sense out of them. 

For example, in item 5(a), the Commissioner says that if I report 
to Detroit -- well -- scratch that out, please. 

I had asked the Commissioner, in a memorandum, whether, if I 
reported to Detroit merely to retain a pay status during the notice 
period, would I be entitled to per diem because it would then be a per- 
manent post of duty, and his answer, in item 5(a) of June 28, 1962, 
states, "By official personnel action documented on SF 50, your duty 
station is Detroit, Michigan, and you would not be entitled to per diem, 
after your arrival at Detroit. 

Now, the Commissioner had given me a travel order authorizing 
transportation of household goods in connection with my permanent 
change of duty to Detroit. I asked the Commissioner, inasmuch as he 
had told me I had a travel order usable, either for temporary or per- 
manent acceptance of report, I asked the Commissioner, would pay- 
ment be made me for transportation of my household goods to Detroit, 
even though I were toaccept ona temporary basis. The Commissioner's 
answer is in this memorandum of June 28, 1962. | 

Now, I asked the Commissioner, also, if I chose to go to Detroit 
to retain my pay status only for the notice [48] period, would my travel 
back from Detroit be paid me, and his answer in item 7 of the June 28, 
1962 memo is "Tf leaving Detroit is by your choice, and not for the pur- 
pose of performing official duty under proper orders, the Government 
would not be responsible for the cost of any such travel.” I repeat. If 
leaving Detroit is by your choice, which smacks of resignation -- if I 
went to Detroit merely to accept my post of duty for the notice period, 
and subsequently were to be separated, would that be leaving my 
choice? I still didn't know what the Commissioner means here. 

Now, to substantiate my contention that the Commissioner is 
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attempting to get me to resign, the very letter of proposal states that 
Iam absent without leave. The memorandum before that states if I 
don"t report to Detroit, I will be absent without leave. I honestly, at 
that time, thought that a removal under those circumstances would be 
a hindrance to my further employment and that it would constitute mis- 
conduct. Iam clearly told I would be absent without leave, which is 
misconduct and it made my think about whether or not, maybe, I better 
resign, rather than be subjected to the charge of being absent without 
leave, because in these previous memoranda, the Commissioner does 
not tell me that a person who refuses to accept a reassignment is en- 
titled to a separation which gives him a preferred status. He tells me 
I will be absent without leave if I [49] don't go to Detroit. 

Now, asItold you in connection with my transfer Ifiled a grievance 
within the Department of Labor. The grievance was held and then in 
accordance with the Department's rules, I wished to file an appeal to 
the Secretary of Labor andI wanted some time off to prepare my appeal. 
Incidentally, the grievance decision was to the effect that I should be 
transferred to Detroit, but that the Department should thereupon try to 
find another opening for me in Washington. Nevertheless, I wished to 
appeal the decision to the Secretary of Labor. 

At that time, in Washington, the Bureau was holding a school for 
Compliance Officers, and Commissioner Holcombe directed me, ina 
memorandum, to attend that school. 

Now, I told the Commissioner, by memorandum, that inasmuch as 
I had told him I would not accept the assignment to Detroit, it seemed 
rather meaningless for me to attend this school, because the Depart- 
ment would not benefit from it unless I were successful in my conten- 
tion I should not be transferred, and if the Commissioner had any con- 
fidence in his decision to transfer me, it was useless to send me to 
school at that time. I therefore requested I be permitted at that time 
to have some annual leave in which to write my appeal of my grievance 
decision. 
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The Commissioner's answer was, no, you have to go to [50]school. 
Now, my point is this. The Commissioner told me -- incidentally it is 
a memorandum dated November 1, 1961, to Handler from the Commis- 
sioner, and I would like to submit a copy of that memorandum. 

MR. FINNEGANN: May I ask the relevancy? Am I entitled to ask 
that question? 

APPEALS EXAMINER: You will be given an opportunity, Mr.Fin- 
negann, to review the document and make any comments you care to 
make concerning it. 

MR. FINNEGANN: As Iunderstandthe issue here, it isthe removal 
or separation, whichever term is appropriate, or both, and not in any 
way related to the grievance that preceded. Such matter is not appeal- 
able to the Civil Service Commission. Therefore, I object to this line 
of approach. 

APPEALS EXAMINER: Do you care to comment concerning the 
objection raised by the Agency representative? 

MR. HANDLER: Yes, I do, Mr. Bates. 

I am attempting to illustrate by means of this memorandum, my 
contention that the Commissioner was trying to coerce me into resign- 
ing rather than being removed or separated, and this memorandum will 
demonstrate, I believe, what I am contending. 

APPEALS EXAMINER: I am not sure that the issue which you 
raise is pertinent to the case, but we will mark the [51] document as 
your Exhibit No. 2, admitted into evidence. Later on you may be able 
to explain your connection. We are marking the document just handed 
to the Examiner as Appellant's Exhibit No. 2 

(Appellant's Exhibit No. 2 was marked for identification and re- 
tained by the Examiner.) 

APPEALS EXAMINER: You may proceed. 

MR. HANDLER: Iam not sure I understand you, Mr. Bates. You 
mean I may not discuss, at this time, this memorandum? 
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APPEALS EXAMINER: Yes, you may discuss the memorandum. I 
am not sure that your contention, though, is pertinent to the issues in 
this case. 

MR. HANDLER: Is it not pertinent for me to allege that the Com- 
missioner was trying to coerce me into resigning by the way in which 
he worded his letters of proposal? 

APPEALS EXAMINER: That is the point. I don't understand the 
contention itself, as to how it is pertinent to your particular case, here 
this morning. Maybe you can explain the contention and we will deter- 
mine whether or not it is pertinent, you see? 

MR. HANDLER: Yes. 

I should say this, and I will if I haven't already demonstrated it, 
the correspondence both prior to and [52] subsequent to the letter of 
proposed removal or separation states that my new post of duty is 
Detroit. If I don't report, I am absent without leave. 

Now, prior to, and, of course the letter of proposal says I will be 
separated. It does not say removed. Ultimately,I was removed. Prior 
to the letter of proposal, it was stated on numerous occasions, and I 
have the memoranda to substantiate it, merely, if I did not report to 
Detroit, I would be absent without leave. I was advised it would be 
misconduct on my part not to report to Detroit, and, in the memoran- 
dum, which I just submitted, Commissioner Holcombe says,"Your writ- 
ten note to me telling me you will not accept the transfer to Detroit is 
not a resignation and I can pay no attention to it, and until and unless 
you resign, as far as Iam concerned, your compliance office is sched- 
uled for transfer to Detroit, therefore, you have to go to school and you 
cannot take time off, now, to write your appeal to the Secretary. 

I will quote one statement from Commissioner Holcombe's memo- 
randum of November 1, 1962, as Exhibit 2. "Your statement made in 
memoranda that you cannot accept this reassignment didnot constitute a 
formal resignation in lieu of reassignment. Therefore, at least until 
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such time as your petition to the Secretary has been answered, you are 
a Compliance Officer scheduled for reassignment to the Detroit [53] 
Office. If your appeal to the Secretary is unsuccessful, you will be 
directed to report to Detroit, at a specific time”. Now, I emphasize 
this next sentence. "At that time you must either report, as directed, 
submit a properly executed standard form 52, or you will be removed 
for failure to accept reassignment". Now that is important for two rea- 
sons, that sentence. ; 

Well, actually, I should quote another sentence. We : are in no way 
attempting to coerce you into submitting a resignation". I think he is 
doing exactly what he says he is in no way not doing. I want to read, 
again, the last sentence of the third paragraph of Exhibit 2. "At that 
time you must either report as directed, submit a properly executed 
standard form 52 indicating your eee or you will be removed 
for failure to accept reassignment.’ 

Now, there is an example of what I mean when I say what I do and 
not what I say is important. Commissioner Holcombe is telling me that 
I must report to Detroit as directed, or resign, or I will be removed. 
He is telling me that my telling him I will not accept a reassignment 
means nothing. He will go ahead and reassign me anyway, and when I 
fail to report, I will be removed. This is pertinent for two reasons, to 
show that the proposal andthe memoranda proceeding it were an attempt 
[54] to coerce me into resigning, rather than Brocersie | my rights as a 
removed employee. 

APPEALS EXAMINER: Are you contending in that cpamection; Mr 
Handler, that an attempt under these circumstances to obtain your resig- 
nation, would be a violation of your rights? 

MR. HANDLER: I think the way Iam contending, the way the let- 
ter of proposal was worded, stating that I would be absent without leave 
unless I reported to Detroit, was an attempt to get me to. ‘resign, rather 
than exercise my rights as a separated employee and rather than have 
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this hearing, and this will become pertinent later on, to demonstrate 
that if I reported to Detroit, according to Commissioner Holcombe, I 
would not be removed for failure to accept a reassignment. 

Commissioner Holcombe, in Exhibit No. 2 says, ''You must either 
report as directed or you will be removed". Supposing I reported as 
directed, but only to retain my pay status during the notice period. Com- 
missioner Holcombe says if I report to Detroit, I will not be removed. 
Suppose I report merely for a pay status purpose during the notice 
period. 

MR. FINNEGANN: May I raise a question? What was the date of 
that memorandum from which you are quoting? 

APPEALS EXAMINER: The memorandum just submitted into evi- 
dence is marked Appellant's Exhibit No. 2, dated [55] November 1, 1961. 

MR. FINNEGANN: I think weare governed by the letter of charges, 
not by previous correspondence. 

MR. HANDLER: May I comment on that? 

APPEALS EXAMINER: Yes, sir. 

MR. HANDLER: The question, Mr. Finnegann, and the problem, 
is how to interpret the letter of charges and what does it mean. What 
does the language of the proposed letter mean, and the proposed let- 
ter states if I fail to report to Detroit I will be removed or separated. 
In a previous letter Mr. Holcombe told me if I do report to Detroit, I 
will not be separated. I am trying to reconcile this with his statement 
in the letter of charges. 

Mr. Finnegann, if Mr. Holcombe's language in the letter of pro- 
posal contradicts what he had previously written, and therefore I didn't 
know what he meant in the letter of proposal, and I questioned him at 
great length about it because in these previous memoranda he indi- 
cated my saying I will not accept the memoranda means nothing, it is 
what I do. I wrote to him, as a result of his letter of proposal and 
stated, ''You tell me to report to Detroit during the notice period, but 
you have already told me in previous memoranda that it is what I do 
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that counts." In other words, if I reported to Detroit, according to Mr. 
Holcombe, I would have to tell him this is not permanent. [56] What I 
say, then, would become important, but he has already told'me in the 
letter of November 1, what I say is not important, but what Ido. My 
memoranda indicating to him that I do not wish to accept a reassign- 
ment is not important and he can't pay any attention to it. Isn't that 
what the situation would be if I went tc Detroit and told him, I am not 
reporting for permanent status? 

MR. FINNEGANN: I again raise the question of pertinency of quot- 
ing a memorandum some 5 or 6 months prior to any proposed letter of 
adverse action. ) 


APPEALS EXAMINER: In that connection, the Commission will 
review the procedural documents in the file and make a determination 
as to whether or not you were properly and adequately notified of the 
reasons for the removal or separation, whichever it may have been. 


* * * 


[60] On page 4 of personnel instruction No. 30, Arabic 2,is labeled 
Contents of Letter. They are speaking there of the letter proposing the 
adverse action. Therein is stated the elements of such a letter, and 
item D, under this section, that is on page 15 ld reads that "a promise 
of decision, and a statement of the employee's status pending receipt of 
decision, shall be included in the letter". According to this provision, 
the letter proposing adverse action must advise the employee of his 
status during the notice period. 

It is this on which I rely, a violation of this, I rely when I state in 
item F of my appeal letter, "the notice af proposed adverse action did 
not adequately advise me of my status during the notice period. I have 
already established in various memoranda -- no, I guess I have not, 
except we have talked about the incompatibility between reporting to 
Detroit, which was supposed to be my permanent post of duty and being 
in a duty status only during the notice period, if I so reported. 
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Well, just from memory, I would like to recite just a few facts. 
The memoranda in the record, I believe, will show that the Commis- 
sioner has stated that if I were to report to Detroit, it would be my 
permanent post of duty [61] so that I wouldn't be in a per diem status 
but it would be a temporary post of duty, so I couldn't take my house- 
hold effects with me. 

APPEALS EXAMINER: Mr. Handler, it doesn't appear to me that 
this is pertinent unless you have some explanation. 

MR. HANDLER: The pertinency of it is that it is a violation of the 
Department of Labor regulations that the proposal letter shall contain 
a statement of the employee's status during the notice period. Now, the 
Commissioner's letter told me that my status during the notice period 
would be that of active duty status, if I reported to Detroit. 

APPEALS EXAMINER: The Commission will be in a position to 
review these letters and documents issued, and make a determination 
as to whether or not you were in the proper status during the notice 
period. 

MR. HANDLER: Well, my point, Mr. Bates, at this particular 
juncture is not whether I was in the proper status but whether the Com- 
missioner's letter, proposing the adverse action, told me what my sta- 
tus would be, and if it did not, it is a procedural defect. 

APPEALS EXAMINER: I suggest you state your case and present 
all the relevant information so the Commission will be in a position to 
take a look at the documents and make a determination as to whether 
or not this is [62] pertinent to your contention. 

MR. HANDLER: Well, then, in that event, I wish you would allow 
me about 2 minutes to look through Some papers to see whether or not 
all the relative documents are in the Commission's record. é 

I would like to submit some additional material on that, Mr. Bates, 
and I wishI could comment onit, briefly and make any arguments relat- 
ing to it. 

APPEALS EXAMINER: We will give you an opportunity to make a 
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closing argument. We are interested at this point in information con- 
cerning the facts of the case. Your presentation should be a presenta- 
tion of all of the facts of the case at this stage. ; 

MR. HANDLER: Well, I am not satisfied to let these: memoranda 
speak for themselves. I would like to make my oral presentation and 
supplement it with documents too. 

APPEALS EXAMINER: You may furnish explanatory information 
concerning the documents at this time and we will allow the Agency 
representative to look at the documents and comment Perons we admit 
them into evidence. 

R. HANDLER: Well, I have 2a memorandum I would like to sub- 
mit a supplement and explain, if I may? 

APPEALS EXAMINER: You may proceed. 

MR. HANDLER: Is it your wish that I let the agency, representa- 
tive look at them? 

[63] APPEALS EXAMINER: First, I suggest that you identify the 
document you have, state the purpose for which you are introducing the 
document, state, briefly, your contention in connection with the docu- 
ment, and then allow the Agency representative an opportunity to look 
at the document, and we will determine, then, whether or: diay it shall 
be admitted into evidence. 

MR. HANDLER: In connection with Item F(a) on page 2 of my 
appeal, which states that I was not appropriately or adequately advised 
of my status during the notice period, I have a memorandum I wrote to 
Edward J. McVeigh, Director of Personnel, Department of Labor, 
dated July 5, 1962, and in that letter I note that Mr. McVeigh is cited 
by Commissioner Holcombe as the authority for saying I can be ina 
pay status during the notice period only if I go to Detroit, I am asking 
him to confirm that he is the authority for that statement and I ask him 
for his rationale. 

APPEALS EXAMINER: I am having great difficulty in understand- 
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ing the pertinency of any of this. I suggest that you give us an explana- 
tion before we proceed. 

MR. HANDLER: Well, the personnel instructions No. 30, Depart- 
ment of Labor, states, an employee shall be advised of his status dur- 
ing the notice period. 

Now, I was advised that my status was I would be in a pay status 
only if I went to Detroit, and I am trying to [64] establish that I asked 
the Department for an explanation or authority or rationale for that 
statement that it would be only in Detroit that I could hold my pay sta- 
tus during the notice period, and I am trying to introduce documentary 
evidence that I asked for that information, and to show by documentary 
evidence what the reply was. 

APPEALS EXAMINER: It would appear that the documents which 
informed you what your status was during the notice period would speak 
for themselves. However, you may proceed, and we will see whether 
or not the document is pertinent. 

MR. HANDLER: Well, in this memorandum from Mr. McVeigh, I 
ask him to explain the rationale involved in reaching the decision that I 
must go to Detroit to be in a pay status during the notice period, and 
not having received an answer, on July 12 I point out to him I cannot 
make an informed decision regarding my resumption of a pay status 
until he advised me how or what they base their decision regarding 
Detroit being necessary to maintain a pay status during the notice 
period on. I received no answer. That is the sum and substance of 
what I am trying to point out at this point. I was not advised what was 
relied on in saying I can be in a pay status only in Detroit and as I 
pointed out to Mr. McVeigh, I cannot make an informed decision whether 
or not I would go to Detroit to be in a pay status until he advised me of 
his authority. 

[65] APPEALS EXAMINER: Would you hand the document to Mr. 
Finnegann? 
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Do you care to comment, Mr. Finnegan, regarding the document ? 
You may comment or make any objection you care to make concerning 
the document. 

MR. FINNEGAN: The documents were received, and they were 
answered to the best of the knowledge of the Director of Personnel. 

APPEALS EXAMINER: Let the record show that two documents 
have been handed the Examiner. One is a letter dated July 5, 1962, 
and the other is a letter dated July 12, 1962. Both letters are to Mr. 
Edward J. McVeigh. Both are signed by Mr. Handler. The documents 
have been marked as Appellant's Exhibits 3 and 4 peere ae: and 
admitted into evidence. 

(Appellant's Exhibits 3 and 4 were marked for identification and 
retained by the Examiner). 

APPEALS EXAMINER: You may proceed. 

MR. HANDLER: I understood Mr. Finnegan to say my ‘questions 
were answered, and if they were, I wish he would introduce some evi- 
dence to substantiate that statement. 

. FINNEGANN: I said the memos were answered. Mr. Mc- 
anes aie you a memorandum saying he had personally ¢ satisfied 
himself that this information was correct. 

[66] MR. HANDLER: Did he give me his rationale or authority? 

MR. FINNEGANN: I don't think he did, but I don't think that is 
pertinent to the case. 

MR. DECKELMAN: I would like to ask, at this point, whether that 
sa: or a copy of it is in the record. 

R. FINNEGAN: It is in the record. 

pene EXAMINER: Would you further identify the document 
to which you refer? 

MR. FINNEGANN: It is a letter dated July 11, 1962, starting out, 
"This is in reply to your memorandum of July 5, 1962 .. .' 

MR. HANDLER: What is the date of that? 

MR. FINNEGANN: July 11th. 
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APPEALS EXAMINER: I believe there is a copy of that letter in 
the Commission's file. 

MR. HANDLER: Yes. The memorandum does not answer my ques- 
tion as to his rationale or authority. I would like to point this out, also. 

This letter was received by me on July 17th -- 

APPEALS EXAMINER: Mr. Handler, I don't see, at this stage 
anyhow, whether or not the Agency answered your letter would have 
any bearing on these particular issues of this case. It appears to me 
that we are getting off the main issues of the case here. 

[67] MR. HANDLER: I am trying to stay on the issues, Mr.Bates. 
Iam discussing, now, the requirement in the personnel instruction No. 
30, that "In a letter proposing adverse action, the employee be ade- 
quately advised of his status during the notice period", and I wanted to 
go to Detroit, if that were necessary to maintain a pay status during 
the notice period. 

My point is this. I wanted to be in a pay status during the notice 
period. It seemed to me if I had gone to Detroit, it would take a resig- 
nation for me to leave. I was trying to ascertain from the Department, 
on what reasoning or authority they said I would have to go to Detroit 
to be in a pay status during the notice period. I was never advised. 
The regulation that I be adequately informed of my pay status during 
the notice period was not complied with and I am trying to bring out, 
by virtue of these meoranda that I specifically asked for the informa- 
tion and still did not get it. 

APPEALS EXAMINER: The documents should speak for them- 
selves and the Commission should be in a position to read those docu- 
ments and make a determination as to whether or not you were ade- 
quately advised of your status. 

You should make your contention and refer to the documents of 
record, and let the Commission make the decision as to whether or not 
your contention is sustained. 
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[68] MR. HANDLER: The Department of Labor has not furnished 
all of the documents -- 

MR. FINNEGANN: Nowhere in that paragraph to which he refers 
is the word "adequately" used. It states he should be notified of his 
status. j 

MR. HANDLER: That is a rather meaningless requirement if Iam 
not to be adequately informed. 

MR. FINNEGANN: What is adequate, in your opinion, may not be 
adequate in mine or vice versa. 

MR. HANDLER: Of course,that is true. 

MR. FINNEGANN: It is up to the Commissionto determine whether 
or not it is adequate. 

MR. HANDLER: I will drop that particular line of reasoning, or 
that particular question. I have one more comment. : 

I agree with everything Mr. Finnegann has just stated. Now, in 
order to determine what the Bureau's position was, I asked for further 
information and I did not get it. 

On page 2 of my appeal item (c) is another item regarding the pro- 
cedural defects in my letter of notice. In there, I state that the charges 
against me were not sufficient in detail and were deliberately mislead- 
ing. 

Now, there, again, Iam referring to my -- well, Iam referring, 
there, to the statement already discussed, that the Secretary had af- 


firmed that my post of duty was Detroit. *** 
[82] [Mr. Handler:] *** Now, in that memorandum, Mr. Kleiler 


tells me, in accordance with the Secretary of Labor's decision, he tells 
me why I am being transferred. This is why. In accordance with the 
Secretary of Labor's decision, the Department has [83] canvassed all 

of the jobs available in Washington to see if one is available for me. 
There is none. The Bureau of Management reports it has canvassed 
their Washington situation and there are no jobs available to me. This 
is all in compliance with the Secretary of Labor's decision, and because 
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of failure to find an opening for me in Washington, they are now trans- 
ferring me to Detroit. In short, they are telling me there was a Secre- 
tary's decision to canvass the area for vacancies. They did this, and 
there is no vacancy, and they are transferring me to Detroit and it is 
my failure to accept that transfer that is the basis for this removal. 

It is my contention that the Secretary decision, cited as authority, 
does not, in fact, exist, and therefore, my transfer was an order that 
need not have been obeyed, and my failure to obey it is not a proper 
ground for my removal. 

APPEALS EXAMINER: Are you contending that the decision was 
not made by a responsible official of the Agency, who had delegated 
authority from the Secretary? 

MR. HANDLER: Yes, I am. *** 


x * 


[87] [Appeals Examiner:] *** The Commission does not sit as a 


Board of Appeals for Agency grievances. 

MR. HANDLER: I just want tomake my contention plain as to what 
my position is on this point. 

My grievance was with respect to the transfer, and I was entitled 
to a Secretarial decision or review of my grievance. Now, I ostensibly 
received a grievance, this is the one that had ajg superimposed on it. 

In the letter of April 23, 1962, in which the Department of Labor is 
transferring me to Detroit, they cite, as authority for that transfer, 
this decision with the initials ajg superimposed. That is their cited 
authority for transferring me. I am Saying that was not a proper 
authority because it was not the Secretary's decision, or if it was, I 
haven't been informed. Therefore, Iam saying my subsequent removal 
is not proper, because the transfer order itself was not proper, and 
failure to obey an order that is improper is not a basis for removal. 

APPEALS EXAMINER: It appears to me that we are building a 
record concerning matters that have no bearing on the case. 
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I am going to insist that we stick to the letter of charges that have 
to do with the proposed removal action, [88] and any evidence you may 
have concerning whether or not the removal action is warranted. 

MR. HANDLER: I am not arguing. I just want to make sure you 
understand my point. The removal is for failure to accept the trans- 
fer. I am attempting to show that the transfer was not authorized. I, 
in fact, refused to accept the transfer. That is the basis for my removal 
but I am contending that my refusal was justified because the transfer 
was not authorized. 

APPEALS EXAMINER: Are you questioning the administrative 
authority of the Agency to reassign you to another duty station? 

MR. HANDLER: No, Iam not. The Department's personnel rules 
require that because I filed a grievance regarding my transfer, the 
Secretary had to make a decision regarding my transfer. I am saying 
he did not, which is a violation of the Department's rules, and because 
of that, because of the Department's own rules, which the Courts have 
held are binding upon them, my transfer was unlawful. 


* * xk 


[94] [Mr. Handler:] My first documentary evidence is a memo 
dated April 2, 1962, from Mr. McVeigh to Handler, and it forwards to 
me the Secretary -- the alleged Secretarial decision in my grievance 
with the okay, ajg written on it. That is my first piece of evidence. 

[95] APPEALS EXAMINER: Do you care to comment concerning 
this document, Mr. Finnegann? 


MR. FINNEGANN: No. 

APPEALS EXAMINER: Let the record show the letter just handed 
the Examiner, dated April 2, 1962, to Mr. Handler from Mr. McVeigh, 
has been marked Appellant's Exhibit No. 10, and admitted into evi- 
dence. 

(Appellant's Exhibit No. 10 was marked for identification and 
retained by the Examiner.) 
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MR. HANDLER: I have, here, a photostat of a memorandum from 
the Secretary of Labor to all employees, dated May 1, 1962, and that, 
also, is initialed ajg, and I offer this in evidence to show the ajg on my 
secretarial decision is not in the Secretary's handwriting. 

MR. FINNEGANN: I might point out that we have no guarantee that 
either of these is the Secretary's handwriting. 

APPEALS EXAMINER: The document is marked Appellant's Exhibit 
No. 11, and admitted into evidence. 

(Appellant's Exhibit No. 11 was marked for identification and 
retained by the Examiner.) 

MR. HANDLER: In connection with that, Mr. Bates, possibly, I 
should give you this also. It is a [96] photostat dated February 20, 1962. 
It has no significance other than the signature. It is signed Arthur J. 
Goldberg. This signature is one I have seen many, many, many times 
and it is, as far as I can tell, the Secretary's signature, and the ajg in 
this signature, I would say, were not written by the man who wrote the 
ajg in my Secretarial decision. 

* * * 

[113] [Mr. Handler:] Now, I think that most of my -- and I probably 
would be content to rest on it -- most of my grievance defects that I am 
complaining of now were stated in an appeal I wrote to the Secretary. 

APPEALS EXAMINER: I suggest that you submit a copy of that let- 
ter, if you feel there is any merit to it, so that we can make whatever -- 
if we find there is any merit to your contention, we will give it whatever 
consideration we feel it may have. 

MR. HANDLER: The appeal actually consisted of a brief consisting 
of 52 pages of text and exhibits (a) through (n). 

APPEALS EXAMINER: Do you have a copy of these documents or 
exhibits ? 

MR. HANDLER: I have a carbon copy, which I have not photostated. 
I would hesitate to submit the only copy I have. The Department of 
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Labor should have the Department's official record of this. This is the 
brief I submitted to the Secretary of Labor, and I assume that the Depart- 
ment has the original. 

APPEALS EXAMINER: Does the Agency care to comment concern- 
ing this? 

MR. FINNEGANN: We have the original. 

APPEALS EXAMINER: Do you care to submit it in evidence? 

MR. FINNEGANN: I don't see how we can. 

[114] APPEALS EXAMINER: Your answer is no? | 

MR. FINNEGANN: No. I would prefer not to, and I would like to 
state if you are permitted to submit material in writing after the hear- 
ing is closed, that we be given an opportunity to present written material 
in answer to any questions the Civil Service Commission aay: have, upon 
reviewing your petition. 

APPEALS EXAMINER: In that connection, if the Appellant does 
present evidence, subsequent to the hearing, we will give the Agency an 
opportunity to make any other comment concerning that information. 

MR. FINNEGANN: That is all I am asking. 

* * * : 

[115] MR. HANDLER: Well, then, for the record, I would like to 
state that I feel I did not get the prescribed grievance procedure, pre- 
liminary to my transfer to Detroit, and that I was subsequently removed 
for failure to accept that transfer, that there were many defects in the 
grievance proceedings, one of which was my failure to get the Secre- 
tarial review. Before my failure to get the Secretarial review, there 
were many, many other defects, which I have outlined in an appeal that 
I submitted to the Secretary of Labor. I have only one copy of that 
appeal, and I propose to photostat it and submit it to the Commission 
after the close of this hearing. 

[116] APPEALS EXAMINER: Does the Agency represertative have 
any objection? 


MR. FINNEGANN: No, sir. 

* ke * 

{150] APPEALS EXAMINER: This would all be in the record, then, 
wouldn't it? 

MR. FINNEGANN: No. This all took place a year ago. However, I 
do believe it is covered in the petition for review by the Secretary. 

* * * 

[151] [Mr. Handler:] *** If Mr. Finnegann has my grievance rec- 
ord, which he indicates he has, he may want to save us some time by 
giving us the document that is in that file. 

MR. FINNEGANN: I can't take that file apart. 

APPEALS EXAMINER: Do you care to submit a copy of the entire 
proceedings ? 

MR. FINNEGANN: I object. It would take us a long time to repro- 
duce 500 pages when it is of highly doubtful relevancy. 


* * * 


[168] [Mr. Handler:] *** The Secretary's decision of my griev- 
ance -- we are not speaking now of the decision to dismiss me -- but 
the Secretary's decision of my grievance was: 

(1) Try to find an opening for Handler. This directive was to the 
Department and to the Bureau. 

(2) If no such opening can be found transfer Handler wherever he 
is needed. 


** * 


APPEALS EXAMINER: Before you go further, can you tell me 
whether or not the record contains a copy [169] of the Secretary's deci- 
sion of the grievance. 

MR. FINNEGANN: That is already in the file. 

APPEALS EXAMINER: I was wondering if there is a letter in addi- 
tion to the one in the file that has the initials, "A.J.G." 

THE WITNESS: [Mr. Handler] It is not in the file as originally 
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submited by the Department, I am quite sure. I believe I submitted it 
yesterday, if you will permit me to check my list of exhibits. 

MR. FINNEGAN: I think he did. 

THE WITNESS: It is Exhibit No. 10, I believe, Mr. Bates. Will 
you check that please for verification? 

It is a letter dated 4/2/'62, which has attached to it the Pe etaTy s 
decision. 

APPEALS EXAMINER: The one that has the initials across the 
front of it? 

THE WITNESS: Yes, sir. 

APPEALS EXAMINER: This is a three page document and the let- 
ter is from David S. North. 

THE WITNESS: That is right. 

APPEALS EXAMINER: And that is the Secretary's ia ie in 
your grievance appeal. 

THE WITNESS: I don't know if Mr. Finnegann wants to answer that 
or not. It is the only decision I have, Mr. Bates. It is constantly refer- 
red to in memoranda to me as [170] the Secretary's decision of 3/30/62 

You will note that the "okay" off "A.J.G." is also accompanied by 
the penciled or ink notation, 3/30/62, and that I am sure, at least as 
far as I have been informed, is the Secretary's decision of my griev- 
ance. 

As a matter of fact, the cover letter transmitting that states, 
"Attached is your Secretary's decision." I believe, if you will look at 
the Exhibit No. 10, which is the letter to Holcombe from McVeigh, dated 
4/2/62. Is that not correct? Oh, no. To Handler from McVeigh. 

APPEALS EXAMINER: Yes, sir. 

THE WITNESS: And does it not say, 'I am forwarding the Secre- 
tary's decision of your grievance?" 

* * * 


[197] [Mr. Handler:] *** Now, Iam sure you realize how hard it is 
to prove a charge of arbitrary and capricious action, *** 
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{Mr. Handler:] *** We are dealing with top management officials 
who are not, in every instance, crude. These things are subtle and do 
take some explanation and they are worded to appear perfectly proper, 
and do appear perfectly proper in most instances, and will appear per- 
fectly proper if they are not explained by someone who lived through 
this thing. 

* ek 

[212] THE WITNESS: I will tell you. 

You can make a new ruling if you wish but I just want to be sure 
that you knew what you were excluding. 

Now, I had stated that -- and it has been well established by this 
time -- that I was transferred effective May 7, 1962, because the Bureau 
and the Department canvassed the Washington Area for jobs in accord- 
ance with the Secretary's grievance decision, and that they found no 
openings. Now, I wanted to introduce evidence that the type of work 
that I am qualified to do and that is done in the job that I want to fill, 
such a job was being filled, or such work was being performed by a 
man who, according to Civil Service rulings, did not legally qualify. 

He was according to personnel records, an auditor, but he was 
doing investigative work. 

APPEALS EXAMINER: Let's get down to specific names, dates, 
and positions. 

THE WITNESS: His name is Anthony Albamonte. 

APPEALS EXAMINER: What is his position? 

THE WITNESS: I am a G.S.-12 investigator. Mr. Anthony Alba- 
monte -- A-L-B-A-M-O-N-T-E -- was performing G.S.-12 investigator 
duties. 

APPEALS EXAMINER: You are saying he was not [213] qualifying 
for the job he was occupying, is that what you said? 

THE WITNESS: No, now, this is what Iam saying. This is what I 
want to be sure you understand before you exclude it. I am saying the 
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Department has admitted -- well, let me put it this way. That the Depart- 
ment has admitted that Mr. Albamonte was apparently on an illegal 
detail in the performance of those duties. 

APPEALS EXAMINER: Has the Agency admitted this Een 
point ? 

THE WITNESS: Yes, sir. 

APPEALS EXAMINER: That he was on illegal detail? 

MR. FINNEGAN: Yes, Sir. 

APPEALS EXAMINER: Proceed. 

THE WITNESS: Your ruling, to exclude testimony regarding this 
man was based on the fact that illegally or not, the job was filled. Now, 
my additional point at this time is to tell you that the Agency knew the 
job was illegally filled. 

Now, if your ruling is still that I cannot go into it, of course, I can- 
not go into it. 

APPEALS EXAMINER: What isthe evidence you want to submit? 

THE WITNESS: Well of course, I guess the best evidence in the 
world is Mr. Finnegan's assent just now. What [214] I was going to 
submit, and I will, because I don't think Mr. Finnegan's assent is in 
enough detail, is read from the Burdette transcript, as I have just done, 
any my point -- what I am trying to demonstrate is that at the time 
when I was transferred, 5/7/62, at a time when the Secretary advised 
the Department and the Bureau to check the area for vacancies that I 
would fill or could fill, that at that time, this man was on this illegal 
detail, performing functions of my job. 

APPEALS EXAMINER: Are you claiming a right to this position 
occupied by the individual in question? 

THE WITNESS: I am claiming this. That I don't think the Bureau 
and the Department acted in good faith on the Secretary's instructions 
that they canvass the area for an opening for which I was qualified 
because I think if they acted in good faith, at the very least, they would 
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have recognized that I should be allowed to fill this illegally filled posi- 
tion, because of course, I legally could fill it. 

APPEALS EXAMINER: Does the Agency representative care to 
comment concerning this matter? It may be that we can dispose of the 
issue right here and now. 

MR. FINNEGAN: Well, Mr. Handler is confusing the issue, I 
believe, in this respect. The Commissioner has the privilege of assign- 
ing employees as he sees fit. 

[215] THE WITNESS: Mr. Bates, I think this is an argument, 
which you have excluded. 

APPEALS EXAMINER: Let Mr. Finnegan make his statement. 
You raised the issue. 

THE WITNESS: I know, but you never permitted me to argue my 
case to any extent. 

APPEALS EXAMINER: We are not arguing the case. He is mak- 
ing an explanation here. 

THE WITNESS: All right. 

APPEALS EXAMINER: I have been very lenient with you in letting 
you discuss your case all the way through, that is, in connection with 
every piece of document you have submitted. 

You may proceed, Mr. Finnegan. 

MR. FINNEGAN: There was no obligation to any specific position, 
in any specific place. The Commissioner, in good faith -- the Secre- 
tary’s office -- namely, the Office of Personnel Administration -- in 
good faith, canvassed every Bureau, every organization entity of the 
Department of Labor. There was no one willing to offer Mr. Handler a 
re-asSgnment. The gentlemen, Mr. Albamonte, about whom Mr. Hand- 
ler complains, subsequently was found to be eligible for the position of 
Compliance Officer, and subsequently was transferred as a Grade 12 
Compliance Officer to Detroit, Michigan. 

[216] THE WITNESS: Mr. Finnegan's statement is very mislead- 
ing. This is the sort of thing I mean when I say these things are subtle 
and have to be explained. 
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Now, I state for the record, and Iam under oath, that Mr. Finne- 
gan's statement is misleading and does not state the conditions. 

APPEALS EXAMINER: Make your explanation. : 

THE WITNESS: Well, Mr. Finnegan has stated that the man sub- 
sequently was found qualified. Now, that is a totally misleading state- 
ment. It may be true, while I question it, but if true, it is misleading, 
because it does not mean what it appears to mean. 

Now, Mr. Finnegan, at the time that I was eransiaired | on 5/7/62, 
was Mr. Albamonte in an illegal detail? 

MR. FINNEGAN: To my recollection, he was on a detail to which 
he had not had Civil Service approval. 

THE WITNESS: In view of Mr. Finnegan's answer, I think I will 
have to refer to the transcript, where I asked the same question during 
the hearing, and Mr. Finnegan said, yes, the man is apparently on an 
illegal detail. 


Did you make that statement, Mr. Finnegan? 

MR. FINNEGAN: Approximately, to my recollection. | 

THE WITNESS: You are making a different statement now. 

[217] MR. FINNEGAN: No. If you will listen, the same conclusion 
is obvious. 


APPEALS EXAMINER: It may be that the wrong emphasis here 
has been placed on the word "illegal". Do you mean illegal or impro- 
per? 

THE WITNESS: Illegal, sir. Illegal. 

APPEALS EXAMINER: Or improper, or unauthorized. 

THE WITNESS: And I still contend that Mr. Finnegan is delib- 
erately confusing and misleading the Hearing Examiner. For this rea- 
son. Mr. Finnegan very frankly admitted, after I made it impossible 
to do otherwise, at the hearing, Burdette's hearing, that Albamonte was 
illegally filling a detail and illegally employed in investigative duties, 
and had ever since his employment in the Department of Labor been 
illegally so employed. His very employment was illegal. 
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APPEALS EXAMINER: Mr. Handler -- 

THE WITNESS: May I finish my statement? May I finish my state- 
ment ? 

Now, it developed during the hearing that it was Mr. Finnegan's 
opinion that the experience necessary to legally qualify for such a job 
could be met during this illegal period of employment by Mr. Albe- 
monte. 

For example, this job required, let us say, one year of experience. 
Now, Mr. Albamonte, as a result of this [218] illegal employment, got 
the year of experience. 

Now, at the time I was transferred, it had not yet been determined 
whether this illegal experience would qualify and make the position now 
legal. So that when Mr. Finnegan says the man was later found quali- 
fied, he does not mean that he was qualified all the time. He means the 
man was illegally employed; then as a result of the illegal employment, 
he was found to have the necessary experience. Now, that is why Mr. 
Finnegan's statement was grossly misleading. 

APPEALS EXAMINER: Do you care to make a comment, Mr. Fin- 
negan? 

MR. FINNEGAN: Yes, sir. I would like to comment. 

The employment of Mr. Albamonte was completely legal. The detail 
to the position of Compliance Officer was done by the Bureau of Labor 
Management Reports beyond six months, without prior approval of the 
Civil Service Commission. 

That was the extent of the irregularity. 

APPEALS EXAMINER: Proceed. 

THE WITNESS: I will have to read from some material. I have to 
refute that statement, Mr. Bates. 

I might tell you that I have the Committee -- the Grievance Com- 
mittee's decision in the Burdette case which reads as follows: 

[219] ‘Mr. Albamonte has been on an illegal detail, apparently, 
ever since his employment with the Bureau of Management Reports." 
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That is what the Committee found. 

APPEALS EXAMINER: Regardless of what terminology was used, 
whether word "illegal" or some other word was used, the Commission 
will be in a position to determine the merit of any such allegations. 


*x* kK 
[226] THE WITNESS: I am quoting from page 223 of the [227] of the 
transcript of Burdette's grievance hearing. 

This testimony was given in Washington, D.C., January 12, 1962. 
On page 223, Handler speaking: 

"Would you please answer my question, Mr. Finnegan. Was it 
wrong for his original hiring to be in fact, to fill an Investigator's posi- 
tion, but on the record, to fill an Auditor's position?" 

His original hiring refers to Anthony Albamonte. 

Mr. Finnegan speaking: 

"Of course,it was incorrect." 

Handler speaking: 

"Now, that was the very first action taken?" 

On page 224 we continue. 

"MR. FINNEGAN: Yes." 

Mr.Handler speaking. 

"By B.L.M.R.? By the Department of Labor, with respect to Mr. 
Albamonte's hiring?" 

I will repeat that. 

"MR. HANDLER: "By B.L.M.R.? By the Department of Labor 
with respect to Mr. Albamonte's hiring?" 

Mr. Finnegan speaking: 

"Right." 

Mr. Handler speaking: 

"Is it true, his very hiring, from its very inception was wrong?" 

[228] Mr. Finnegan speaking: 

"Check." 

"In fact, we might say illegal." 


This is Handler continuing. 

"All right, let me put it this way. It was in violation of the Civil 
Service rules, and I am prepared to say these rules have the weight of 
law, so from its very inception, Mr. Albamonte's hiring was illegal or 
at the very best, a violation of the Civil Service Rules?" 

That is a question. It is followed by a question mark. 

"MR. FINNEGAN: Irregular is the term I would use." 

That was Mr. Finnegan speaking. 

"frreguiar is the term I would use." 

Handler speaking: 

"Was it a violation of the Civil Service rules?" 

Mr. Finnegan speaking: 

"Yes." 

Mr. Handler speaking: 

“Now, you attempt to justify what has happened since then. I don't 
wT 

Mr. Finnegan speaking: 

"I am not attempting to justify it. Iam simply [229] explaining what 
they could have done to legalize it." 

You note Mr. Finnegan states: 

"I am explaining what they could have done to legalize it." That 
certainly implied that it was not then in a legal state. 

I am not going to read you the rest of it but from that point on, Mr. 
Finnegan explains how they might have, I would say, circumvented the 
law and strictly, possibly, be in compliance with it, which the morality 
of which, I would say is doubtful, but in any event, I think I have dem- 
onstrated that he has not met the illegality of what was done. 

I might add that -- well, let's scratch that out. 

I thank you, Mr. Bates, for permitting me to take the time to refute 
Mr. Finnegan's statement. 

Now, I think I have demonstrated that Mr. Albamonte's hiring was 
illegal, from the very inception. Possibly a little more detailed reading 
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from this transcript would be necessary to demonstrate, not only was 
his original hiring illegal, but he was illegally performing the functions 
of a job which I could have filled legally at the time I was transferred 
because there was no vacancy in Washington. Now, if that last point has 
not been sufficiently established, perhaps I better read just a little bit 
more from this transcript. In other words, I feel I established the ille- 
gality of the original hiring. I am now speaking [230] of the illegality of 
his employment at the time when I was transferred for lack ofa vacancy 

APPEALS EXAMINER: I believe the issue is emsrety before us; it 

appears to me it is. 
* * * : 

[232] THE WITNESS: I am going to submit two exhibits regarding 
what I consider procedural defects of my removal, and they are exhibits 
on which I am just going to comment very briefly, in which I request of 
the Personnel Office that they advise me of the status of three individ- 


uals whom I felt were filling jobs that possibly I had a greater right to, 
and I was then under a proposal of removal because there was no job in 
Washington and that I would not accept a transfer to Detroit. 

That is one document. 


In the next document, the Office of Personnel Aditi deeatin advises 
me that they will not give me that information because I already had my 
grievance hearing, but [233] I was then under a proposal af removal, 
and I submit these two documents, Mr. Bates. 

APPEALS EXAMINER: Do you care to comment concerning the 
ae Mr. Finnegan? 

R. FINNEGAN: The memorandum of May 24 was received. The 
ie, appears to be a true copy of the reply that was issued. 

The Director of Personnel, or the Acting Director of Personnel, 
made the reply that he did, on the basis of the fact that the grievance 
had been disposed of by the Office of the Secretary and therefore, he 
was not entitled to information to other employees. 
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I don't have -- I have no objection here, to giving this data of these 
employees to the best of my recollection. I don't want to be held with 
being charged with bad faith, and so forth, if Iam in error. 

THE WITNESS: Mr. Finnegan, the information which your proffer 
now is pointless. It doesn't do me any good now. The reason given for 
not having given me that information before was that my grievance was 
concluded. 

I, however, asked that information in connection with my removal. 
I was then in possession of a proposal that I be removed, and it was in 
that connection that I wanted to know the status of those three people. 

MR. FINNEGAN: I am not in a position to overrule my [234] my 
superiors. 

THE WITNESS: Oh, I am not criticizing you, Mr. Finnegan, I am 
introducing these documents in evidence. You will note that I did not 
say they were written by you or received by you. I merely introduced 
this as evidence. 

MR. FINNEGAN: Those are my comments. 

APPEALS EXAMINER: Let the record show that the documents 
just handed the Examiner are, first -- 

MR. FINNEGAN: The one in the left hand is the prior one. 
APPEALS EXAMINER: The first memorandum, dated May 24, 
1962 to Mr. Harold E. Finnegan from Mr. Handler. It has been marked 

Appellant's Exhibit No. 46. 

(Appellant's Exhibit No. 46 was marked for identification.) 

APPEALS EXAMINER: The second document is a memorandum 
dated June 8, 1961 to Mr. Handler, from Mr. Charles H. Roberts. It 
has been marked Appellant's Exhibit No. 47. 

{Appellant's Exhibit No. 47 was marked for identification.) 

APPEALS EXAMINER: The documents are admitted in evidence. 

(Appellant's Exhibits 46 and 47 for identification were received in 
evidence.) 
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[237] APPEALS EXAMINER: The documents will be admitted in 
evidence. 

(Appellant's Exhibits 48, 49, and 50 for identification were received 
in evidence.) 

* * * 

[245] APPEALS EXAMINER: It appears we now are ready for 
the Agency's presentation of its side of the case. Does the Agency have 
any evidence or information to submit? 

MR. FINNEGAN: The Agency has no evidence to submit. 

APPEALS EXAMINER: In other words, the Agency is going to 
stand on the record, is that it? i 

MR. FINNEGAN: Yes, sir. 

APPEALS EXAMINER: Well, it looks lik 

MR. FINNEGAN: Can I raise one question? This does not pre- 
clude me from spending 10 minutes in summarizing the sig points 
subsequently ? 

APPEALS EXAMINER: As a closing statement of summation. That 
is right. That is right. | 


* * * 


[252] [Mr. Handler:] *** Now, to contend that my answer would 
be the same regardless of whether the Secretary of Labor had approved 
my transfer or not, is absurd. The Secretary of Labor is the ultimate 
authority in the Department, and of course, my answer to these charges 
of failing to accept the transfer to Detroit, would depend greatly on 
whether or not I had been advised that the Secretary of ara had 


approved that transfer. 

It is true that the Secretary of Labor need not approve it, but if I 
am advised that he has, obviously, it is going to affect ree. I answer 
the charge against him. 

Now, onthat very basic aspect of my letter of proposed removal, 
there were serious changes, the last one being July 18, 1962, at which 
time, I simply did [not] know what the Commissioner meant. 
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[253] Now, the letter of July 18, 1962, left me with a feeling that 
the Commissioner had retracted the statement that the Secretary had 
approved my transfer, but at that time, I only had about three days to 
answer the charges instead of the ten that I am supposed to have gotten, 
and I can sincerely say that up until that time, I was actually waiting 
before making my answer to find out what was meant in the letter of 
charges when it said the Secretary had approved my transfer. 

* kK 

[255] [Mr. Handler:] *** Now, if that is supposed to be the Secre- 
tary's signature, I would have to call it a forgery. If it is supposed to 
be that of a delegated, authorized person, I certainly have a right to 
know who that person is. Initials written by someone unknown to me 
mean nothing and I have cited a case during this hearing, Federal case, 
which indicated that an official can adopt a subordinate's opinion and 
make it his own, and he adopts it by signing it. So that we cannot say 


that the Secretary adopted this decision. Therefore, I think that my 
transfer was without authority, because the Department's own regula- 
tions require that I get a Secretarial review of my grievance before the 
matter is disposed of. 


* * 

{256] [Mr. Handler:] I have stated that reprisals began from the 
day that I filed my grievance, back in June 1961, and they continued 
right through to the day I was told I was transferred to Detroit effec- 
tive May 7, 1962. 

I related how I was told to be in Detroit tomorrow morning at 8:15 
the day I informed the office I was filing a grievance. I related that my 
assignment, my work detail during the period beginning almost imme- 
diately after I filed my grievance to the time I was told to report to 
Detroit almost a year later, I was on a fraudulent detail. And most of 
the time, not given any work. At that very time, there was work of the 
category that Iam supposed to do and there was actually one man who 
was illegally doing that kind of work and I might say that the Depart- 
ment knew of the illegal status of this man. 
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Now, I don't want to detail all of the arbitrary and capricious acts 
that I have demonstrated. 

[257] I have demonstrated many, among them being the ridiculous, 
long memorandum suggesting something illegal about the fact that in 
claiming ten hours of time, I had six hours one day and four another 
reversed. At that time, that occurred over a half year ago -- I kept no 
records. I was not required to and moreover, the man who wrote those 
memoranda knew that I was actually entitled to those ten hours, because 
he had two spies watching me to see whether I attended class during 
those ten hours. 

We have seen the memoranda saying my rating, my performance 
rating, would have to be considered satisfactory, and the statement that 
that was changed but that it had never been intended to be placed in my 
official personnel folder. The Commissioner said that -- we have seen 
that, actually, it was in my personnel folder. 

With respect to the phony detail that I was on for almost a year, I 
demonstrated that B.L.M.R. Management knew of the phony detail. I 
guess you would say they perpetrated it. 

I demonstrated that the Office of Personnel administration knew 
about it. Not only did the Office of Personnel Administration fail to 
take corrective action; they actually asked the Civil Service Commis- 

. gion to extend it beyond the six months' limitation, then refused to let 
me see the communication they had sent to the Commission requesting 
[258] that extension. 

Now, ultimately, when I was transferred on 5/7/62 it was because 
ostensibly, the Bureau and the Department had, in compliance with the 
Secretary's decision of my grievance, made an honest survey of the job 
situations in Washington to see whether or not they could place me. 
Now, after all reprisals that I just lightly touched on, does anybody 
believe that they made an honest appraisal of the situation ‘to see if they 
had any jobs in Washington? 
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Particularly, I ask this question, since at the time I was transfer- 
red, and at the time my removal was proposed or my separation was 
proposed, we had, as I said, at least one man illegally doing the type of 
work that Iam supposed to be doing. *** 

* * * 

[262] [Mr. Handler:] Now, I want to talk now about the procedural 
defect that I find in the fact that I was removed, rather than separated. 
It is an important one, but actually, it can be briefly stated. 

I am not going to repeat the citations I made to Chapter R-1, I 
believe it was, of the manual. It clearly indicates that removal is a 
derogatory action; one associated with misconduct. I have already 
referred to Chapter X-4 which states that one of the categories an 
employee is entitled to benefits under the Separated Career Employee 
Program is a person separated for failure to accept new assignment 
to another commuting area. And I already told you that I went up to the 
separated career employee office, and was told that I would be wasting 
my time filing for such benefit, if I had been in fact, removed. 

* * * 

{264] [Mr. Handler:] Now, I think probably, I feel so strongly 
about that point, that I feel this case could have been decided in five 
minutes if I had merely come in and stated that I was removed rather 
than separated and rested my case on that. We could have gone home a 
lot sooner, Mr. Bates. 


* * 


[273] CLOSING STATEMENT ON BEHALF OF 
THE AGENCY BY HAROLD E. FINNEGAN 
MR. FINNEGAN: I would like to open my remarks by giving a 
chronology of what occured prior to the filing of the grievance. 
In a notification of personnel action, dated March 30, 1961, known 
as Standard Form 50, Mr. Handler was reassigned to Detroit, to be 
effective April 30, 1961. Actually, he was carried on the rolls of that 
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office until [274] early June, with a deferred date of actually reporting 
to Detroit, both at the pleasure of the Bureau and the pleasure and 
request of Mr. Handler. 

The deferment was mutually agreeable. There was no problem on 
that, when the grievance was filed. The reporting date was stated inde- 
finite, until the grievance could be settled as prescribed by the Depart- 
ment's procedures. 

When the grievance was settled, the original Standard Form 50 of 
March 30, 1961, was amended to give a new reporting date of May 7, 
1962. Now, under these circumstances, it is pretty hard to see where 
the allegation with respect to a movement to Detroit is a ‘reprisal, 
would appear to have much foundation. 

With respect to the grievance itself, the procedures and the mer- 
its were carefully considered by the Ad Hoc Committee, one member 
of which was selected by Mr. Handler. The Committee unanimously 
recommended against Mr. Handler. His petition, some 54 pages, I 
believe, as well as the transcript of more than 400 pages, was care- 
fully reviewed by Mr. North. This I ascertained with personal con- 
versations with Mr. North yesterday. 

The decision on the action of the petition was made by proper 
authority. There is no question about that. The Agency, the Depart- 
ment delegations permit it. Mr. McVeigh himself could have acted on 
this particular petition [275] by proper appropriate delegation. He did 
not. To the best that I can determine, the action was taken either by 
the Secretary himself or his Special Assistant, Mr. Shulman. I don't 
know -- S-H-U-L-M-A-N -- It may be S-C-H - Iam not sure. In any 
event, there is no question but what the action was taken by one or the 
other of those gentlemen, either of whom is competent to act. 

The decision was carried out faithfully and in good spirit. 

Now, with respect to the merits of the grievance, Management -- 
and by Management, I mean Commissioner Holcombe and Secretary 
Goldberg -- obviously, they are the only ones who were ina position 
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to make a determination as to which assignments, involving more than 
20 employees, which duty station is in the best interest of the Bureau. 

This determination is not subject to review by the Civil Service 
Commission. 

With respect to the adverse action we believe it to be sound, both 
on procedure, and on merit, and in the best interest of the Government. 
However, to eliminate confusion on the point of procedure, the Agency 
is prepared to correct the Standard Form 50 of August 1, 1962 to read: 
"Separation" rather than "Removal." 

That is all I have to say. 

APPEALS EXAMINER: Do you have any further remarks [276] in 
rebuttal, Mr. Handler? 

MR. HANDLER: Yes, I do. 

With respect to the last remark, the manual is very specific that 
the entire procedure must start anew, if a more severe action than the 
one proposed has been taken, and it makes it very clear on S-1-33, that 
the beginning of the procedure is the issuance of a new notice of pro- 
posed action. 

I think I have already read where the manual has stated that the 
strictest compliance with regulations is required by the Department, of 
both its own and the Commission's regulations. 

Now, Mr. Finnegan states that my original transfer to Detroit was 
scheduled for 4/30/61 and that the S.F. 50 affecting that transfer was 
merely changed to show a different effective date after my grievance. 
That, to me,’ demonstrates -- scratch out the last sentence. 

To me, that demonstrates bad faith, rather than good faith on the 
part of the Department, for this reason. If you will read very care- 
fully, Mr. North's memorandum to the Secretary, which has the ini- 
tials, "Okay. A.J.G." on it, you will find that it is therein suggested or 
recommended, rather, by the Secretary -- allegedly bythe Secretary -- 
that a survey be made of the Washington positions by both the Depart- 
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ment and the Bureau, and that [277] if that results in no placement of 
Handler in Washington, he shall then be transferred where he is needed. 

Now, as I read that, the Secretary rescinded and cancelled my 
transfer to Detroit effective 4/30/61. He did not say, "Transfer Hand- 
ler to Detroit." He said, Don't transfer him. Place him in Washing- 
ton, and then, if you cannot do that, transfer him wherever he is needed." 
We have a brand new transfer. He did not even say, “Transfer him to 
Detroit if you cannot find anything in Washington.” He said, "Transfer 
him wherever he is needed." 


That is a brand, new transfer, and I think the very ceiewal of the 
old transfer effective before the grievance, suggests that there was no 
true attempt to rescind that transfer, survey the situation in Washing- 
ton, and then decide what to do. They never cancelled the old transfer 
as the Secretary had suggested. 

Now, with respect to whether Mr. North carefully reviewed my 


grievance, there is in the record, because I introduced them, letters 
that I wrote to Mr. North, asking him whether he had in fact read my 
appeal and I asked him if he had, why he did not answer any of the 
points raised, and in fact, why he did not even acknowledge any of the 
points raised. ; 

The memorandum he wrote to Mr. Goldberg, which ostensibly 
became Mr. Goldberg's decision, does not even [278] acknowledge that 
I wrote an appeal. It does not acknowledge any of the questions I raised. 
That raises a very serious doubt in my mind as to whether there-are 
any good answers to the questions I raised. 

Nor, Mr. North's answer to me, in answer to the questions I have 
just stated, was, "I have turned your letter over to the Office of Per- 
sonnel Administrator", rather than Office of Personnel Administration, 
"Mr. McVeigh, for appropriate answer." 

Now, in my letter to Mr. North, I asked him cheating that only he 
could answer. I said, "Did you read my appeal?" "If you did, why did 
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you not answer the questions raised?" I said, "If you did not read it, 
did you know it existed? 

Now, in the decision written by Mr. North, he states that my griev- 
ance was a long and complicated affair. I asked Mr. North, did he not 
know that my greivance appeal clarified and simplified this long and 
complicated issue, pinpointed the questions I wanted answered? 
Obviously, I asked Mr. North questions only he could answer. 

Now, he stated, 'I referred your letter to Mr. McVeigh for appro- 
priate answer." In other words, he refused to answer me because Mr. 
McVeigh was not in a position to answer those questions. 

Now, let's look at what Mr. McVeigh's answer is [279] again, 
because Mr. North did refer the memorandum to Mr. McVeigh for 
answer. 

Mr. McVeigh said, ''Mr. North is answerable only to the Secre- 
tary." In short, Mr. North refused to answer; Mr. McVeigh refused to 
answer. 

Are these acts of men of good faith, who have done the right thing? 
I doubt it. 

Now, all I have to assure me that there was Secretarial review is 
Mr. Finnegan's statement here that there was. Now, I don't want to 
attack Mr. Finnegan's integrity, but frankly, it is easy to do, if I can 
put my hands on the material. We have already found today where he 
stated that he never said, Mr. Albamonte was in an illegal status. May- 
be Iam doing Mr. Finnegan an injustice. Maybe Mr. North did tell him 
he had read it but I wonder why Mr. North would not tell me and if Mr. 
North did read it, what are the answers to my questions? Why did he 
not answer any of my questions raised in the appeal? Why did he not 
even acknowledge the questions? And I raised this very serious ques- 
tion: Is an appeal of any value? There is no doubt that I was entitled 
to an appeal on the Secretarial decision. Doesn't that imply that Iam 
entitled to have the questions raised in my appeal answered? 
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We know, if we have any legal background, that in law, in law cases, 
that is all that is answered. The [280] Court of Appeals must answer 
all the questions asked on appeal. That is all. In this case, my ques- 
tions were not acknowledged. If Mr. North is telling the truth, I had 
a Secretarial review. The questions raised in my appeal have never 
been answered. | 

As far as the Department and the Bureau acting in good faith on 
the Secretary's instruction that a job be found for me in Washington if 
one exists, I point out to you that I have shown in many instances that 
we cannot rely on the word of Mr. Holcombe or Mr. McVeigh. 

Mr. Holcombe told me that the memorandum saying that my effi- 
ciency rating would have to be considered satisfactory, was not intended 
for my personnel folder; Mr. Holcombe told me in my letter of pro- 
posed separation that the Secretary had approved my transfer before 
April 23, 1962. He has not yet told me what that means. Was he trying 
to intimidate me by stating something that was not the exact truth? 

Iam sure there are many other instances that I can point out, show- 
ing inconsistencies between what Mr. Holcombe did and what he said 
but I cannot put my finger on it right at this moment. | 

Now, with respect to Mr. McVeigh's statement and the implication 
that we should accept it at face value, we remember that Mr. McVeigh 
knew about my fraudulent [281] detail; that I was not doing any work; 
that the job description was fraudulent. He did not correct it. He 
extended the detail. 

Mr. MeVeigh would not tell me who wrote "A.J.G." Now, do you 
think that Mr. McVeigh conscientiously surveyed the field in Washing- 
ton to see if there was ajob for Handler? This is what I meant when I 
said that the Commission's practice is not going behind the most recent 
actions taken prior to removal. This is what I meant when I said, that 
is only effective if you have men of good will and good faith and inte- 
grity administering your agencies. It results in gross injustice where 


you don't have such men. 
*x* * * 
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[285] APPEALS EXAMINER: I have one question here, Mr. Fin- 
negan. Would it be possible for the Agency to submit a statement stat- 
ing whether or not the decision issued in the Appellant's grievance 
appeal was made by the Secretary or approved in his office? 

MR. FINNEGAN: I will try to track that down, sir. I spent a good 
part of yesterday trying to track it down. I have never been down to 
the two persons. I shall try. 

[286] APPEALS EXAMINER: Could you submit a statement within 
seven days of this date stating by whom the decision was made in the 
Appellant's grievance appeal? That is, the final decision? 

MR, FINNEGAN: Yes. 

APPEASL EXAMINER: Does either side have any other evidence 
or testimony? 

THE WITNESS: I would like to make one comment, just briefly, 
on what you just said, Mr. Bates. 

Before my ultimate removal for failure to appear in Detroit, I think 
I made persistent efforts to find out who wrote my decision. One of the 
reasons for my not appearing was that I could not and was not told who 
wrote my decision. A statement by the Agency now as to who wrote my 
decision would do me little good. I should have had it in time for me to 
make a decision as to whether or not I was going to report to Detroit. 
That is one! of the very reasons I did not accept the transfer. 

Now, to tell me now, after the thing is an accomplished fact, and 
my removal is an accomplished fact, that the Secretary did in fact, 
make that decision, seems to me to be rather late. 

APPEALS EXAMINER: It appears to me from the record that the 
decision letter was signed by John L. [287] Holcombe, Commissioner. 

THE WITNESS: That is the decision for removal. 

APPEALS EXAMINER: Yes. 

THE WITNESS: Yes. What Iam Saying is this: That the removal 
decision is based on my failure to accept transfer to Detroit, as a post 
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of duty. Iam saying my failure to accept Detroit, one of the reasons 
for that is that I did not get a proper Secretarial review and that I could 
not find out who did write the Secretary's review or who did write, 
"A.J.G." 

In other words, one of the reasons I refused to accept Detroit as 
my post of duty is that I could not ascertain and was not advised who 
signed the Secretary's decision. 

APPEALS EXAMINER: In that connection, could the Agency rep- 
resentative include in his statement, a statement as to whether or not 
the "A.J.G." was signed only at the direction of the Secretary of Labor 
or Mr. Goldberg; whether it was written by him or whether it was 
signed at his direction? 

THE WITNESS: Mr. Bates, I think you missed my serie: Supppose 
we find now that it was. Because I was not advised af that before the 
reporting date that was given to me for Detroit, I had no choice but to 
either report to Detroit without a Secretarial decision or be [288] 


removed. 
*x* * 


[Proceedings in the District Court on December 15, 1965, 
In re: Defendants' (Appellees') Motion For Summary Judgment] 


* * * 


[14] THE COURT: Well, keep in mind, Mr. Handler, that 1 [15] 
am not going to substitute myself for all these administrative officers. 
You know that. 

MR. HANDLER: I certainly do. 

THE COURT: So let's not get into the substance of the case; let's 
keep it to the due process. 

MR. HANDLER: I think, Your Honor, if you will read my opposi- 
tion to the defendant's motion -- 
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THE COURT: I have read all the papers, including all the exhibits 
which you filed and all the exhibits which the Government filed. 

MR. HANDLER: I am glad to hear that, Your Honor. I think from 
that, you will understand -- I know very well that the Court will not sub- 
stitute its judgment for the administrative officials’. 

* * 

{16] MR. HANDLER: My complaint -- I don't think I explicitly 

stated it and I want to state it now -- that the Civil Service Commis- 


sion's decisions are not supported by the evidence. 
* * * 


[18] It also distresses me as a taxpayer anda citizento have public 
officials on Government salary using the mighty resources of the Gov- 
ernment and the legal talent of the Government to defend their own per- 
sonal fraudulent acts. In that sense; I think I and not defense counsel 
represents the Government because if I am sustained in this action, the 


Government wins as wellas Ido. The only ones that lose are the bureau - 
crats whom I contend have committed fraud. 

Now, in that respect, plaintiff filed interrogatories to determine the 
identity of the bureaucrats, the administrative officials who committed 
these acts which plaintiff alleges are fradulent. Now, those interrog- 
tories, Your Honor, were not filed necessarily with any intent for fur- 
ther discovery. 

THE COURT: That question has been disposed of by another judge. 
They were held in abeyance pending disposition of this motion. 

{19] MR. HANDLER: That is correct, Your Honor. That is true, 
Your Honor. 

THE COURT: Let's not get into that argument. 

MR. HANDLER: Well, what I wanted to bring out is this, Your 
Honor, that my intent was merely to determine the identity of the admin- 
istrative officials against whom I make these charges of fraud. 

I think it is an indication of bad faith for these officials to decline to 
identify themselves. 
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Now, if these officials did not act in good faith in discharging plain- 
tiff, the discharge is invalid. Bad faith is a -- rather, the Government 
officials regardless even if they had a bona fide reason, which is failure 
to accept a transfer, regardless of such a reason if the officials did not 
act in good faith in carrying out their duties, the discharge is void. 

Now, one of the reasons I want to know their identity is to partic- 
ularize my allegations of fraud. The rules require that allegations -- 

THE COURT: Mr. Handler, as I said, I am not going to get into that 
proposition. You have already had a ruling by a judge of this Court. 
Your interrogatories are held up pending disposition of this motion. 
Let's stay with this [20] motion, please. 

* kx i 

[Mr. Handler:] *** I would like to add -- I have not referred to it 
in my memorandum of points and authorities -- that the letter of deci- 
sion plainly states that plaintiff was found guilty of "failure toaccom- | 
pany your activity to Detroit," and that is the only thing whichthe Depart- 
ment of Labor found plaintiff guilty of and that was the basis for his dis- 
charge, "failing to accompany your activity to Detroit." 

THE COURT: I don't follow this point at all. 

MR. HANDLER: Fact No. 1 in the memorandum of points -- 

[21] THE COURT: You were discharged because you wouldn't go 
to Detroit, isn't that the fact? 

MR. HANDLER: That's right. ; 

THE COURT: I don't get the point you are making. 

MR. HANDLER: Well, Your Honor, in point VII, I discuss the fact 
that specific violations have specific punishments that go with them and 
the violation of failure to accompany an activity to Detroit or wherever 
is punishable by the discharge action "Separation - Failure to accom- 
pany activity." So, I simply want to make clear to the Court what my 
violation was, "Failure to accompany activity" and that my punishment 
should have been, according to the Federal Personnel Manual, "Separa- 
tion - Failure to accompany activity to Detroit." 
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That is the prescribed punishment for plaintiff's violation of ''Fail- 
ure to accompany acitivity to Detroit.” Instead, plaintiff was removed. — 
That is another distinct type of personnel action. 

THE COURT: You are drawing a distinction between separation 
from service and removal? 

MR. HANDLER: Yes, Your Honor. I think the -- 

THE COURT: I have got it now. 

MR. HANDLER: That is one of the issues in this case that the 
Government has not recognized. The removal [22] action effected 
against plaintiff is more severe than both the prescribed action for my 
offense, which was failure to go to Detroit, and it was more severe than 
the action proposed. The proposed action was the prescribed action, 
"Separation - Failure to accompany your activity." 

After proposing the prescribed action, defendants removed plaintiff 
rather than effecting the prescribed action. 

Moreover, in the original letter of notice to plaintiff advising him 
that charges were being preferred against him, the word "removal" was 
used. Plaintiff questioned defendants about the word "removal" and 
pointed out that removal is not the action prescribed for plaintiff's 
alleged offense. 

Defendants recognized the materiality and the validity of plaintiff's 
complaint by changing their letter of notice and changing the proposal to 
remove plaintiff to one of proposal to separate him for failure to accom- 
pany activity. 

Despite that when the action was actually effected, it was the action 
of removal. 

THE COURT: You have no quarrel, do you, with the procedural 
aspects of the case? You got all the hearings you were entitled to and 
you had an opportunity to present all your evidence. 

[23] MR. HANDLER: I do have a quarrel, a serious quarrel with 
the procedural aspects of the case. 
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THE COURT: You were granted all the procedures that were avail- 
able, were you not? 

MR. HANDLER: No, sir. 

THE COURT: You didn't get the full run? 

MR. HANDLER: I got a Civil Service hearing but I didn't get the 
prescribed hearing. It wasn't a hearing in good faith. There were sev- 
eral defects in the hearing, which I have enumerated in my opposition 
to defendants’ motion. 


Well, let me say this, Your Honor: Plaintiff alleged specifically 
that he was "removed" rather than "separated for failure to accompany 
activity to Detroit." 

Plaintiff alleged that the action effected was more severe than the 
action proposed and more severe than the action prescribed. 

The Civil Service Commission has never given their finding on that 
contention. They have never recognized the question. I consider that a 


procedural defect. Not only did I not get an answer to my complaint, I 
didn't get recognition of it. 

And the same is true of virtually every allegation of defect that I 
have made. 

[24] THE COURT: Well, I think I have the point of your argument, 
Mr. Handler. I have been through your pleadings very carefully. I 
think I have heard enough now to get the gist of the case and decide it, 
but Iam going to reserve decision until I have glanced at the record 
that has been made available in the course of the Hearne which was not 
available before. 

* * 

[25] THE COURT: Did you want to add something, Mr. Zimmer- 
man? 

MR. ZIMMERMAN: I just wanted to correct one thing, Your 
Honor. 
The Civil Service Commission, in its decision, did treat the claim | 
respecting removal or other, and it appears on page 13 of our Summary 
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of facts. It says, "Since the circumstances in your" -- that is plaintiff's 
-- "case make clear that you were in fact discharged, the standard ter- 
minology whether 'Removal' or 'Separation - Failure to accompany 
activity to Detroit, Michigan,' used for reporting your discharge on the 
official notification of personnel action is found by the Board to be incon- 
sequential to the determinations necessary". So they did consider that. 

MR. HANDLER: May I comment on that, Your Honor? 

THE COURT: Well, I really think I have heard enough of this to 
get the gist of it and be able to render a decision. I simply want to go 
through the testimony and make sure I have covered the whole adminis- 
trative record. 

MR. HANDLER: If Your Honor please, this last [26] contention by 
defense counsel sorely needs an answer. 

THE COURT: All right. Go ahead and make your answer, but 
please make it brief. We have a long morning ahead of us. 

MR. HANDLER: I have signed an affidavit in my opposition stating 
that I can prove fraud beyond any reasonable doubt even if confined to 
the record. 

Now, the sentence that defense counsel has just read is a flagrant 
fraud. Without pointing to the facts in the case of the record, I can tell 
you what the record will show if it is inspected carefully. 

This sentence indicates that the Civil Service Commission found it 
inconsequential, whichever of the terminology is used was used to 
report the action. The fact is that these terminologies are actions and 
the question is not which action was reported; the question is which 
action was effected. . 

The Civil Service Commission has never even -- rather, the 
Board of Appeals and Review decision, and that is the decision from 
which this sentence is quoted, that decision never recognizes that the 
plaintiff was actually "removed." It never recognizes that the action 
effected against plaintiff is a removal rather than separation for failure 
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to accompany activity, and it never recognizes that the question is: Is 
it [27] of any consequence which of those two actions was effected? 

They tell the Court here and they told me in their decision, it is of 
no consequence which action was reported. 

Morecver, in this sentence they say as reported on the official noti- 
fication of personnel action. Now, elsewhere in the record, the Court 
will find that that terminology "official notification of personnel action" 
is actually an instrument that effects an action and that the terminology 
used on this paper was not merely reporting an action, it was effecting 
it and that it effected a removal rather than "Separation - Failure to 
accompany activity to Detroit." And the question is, Is the effecting of 
that action rather than the other action of consequence? | 

So that this sentence, I say, is a fraud because it attempts to mis- 
lead. 

a COURT: Well, I will take that into consideration. 

R. HANDLER: Thank you, Your Honor. 
eee the hearing on motion was concluded. ) 


[Filed Jan. 5, 1966] 


PLAINTIFF'S MOTION THAT, SHOULD JUDGMENT BE 
ENTERED FOR DEFENDANTS, THE COURT FILE A 
MEMORANDUM OPINION STATING THE UNDISPUTED 
FACTS AND THE PRINCIPLES CONTROLLING THE 
GRANTING OF SAID JUDGMENT 


Comes now plaintiff in proper person and respectfully moves the 
Court, should judgment be entered for defendants, to file a supporting 
memorandum opinion stating the undisputed facts and the a as 
controlling the granting of said judgment. 
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STATEMENT 


The dignity of the Court, the integrity of the United States Attorney 
and his subordinates, the public image of the Civil Service Commission 
and the Department of Labor, require that the Court make known the 
undisputed facts and controlling principles that dictate judgment for 
defendants. ‘Defendants' motion for summary judgment is signed by the 
United States Attorney and three of his subordinates. Of that motion, 
plaintiff's opposing points and authorities states (with documentation): 

1. '*** if defendants' motion were granted, it would have to be on 
points and authorities discovered by the Court -- points and authorities 
other than those urged by defendants -- because the memorandum of 
points and authorities 'supporting' defendants’ motion for summary 
judgment fails even to acknowledge, much more to answer, even a single 
legal issue raised expressly or implicitly by the Pleadings." 

2. ‘Defendants and/or their counsel lie to the Court." 

3. "Defendants' entire Argument is based on a lie." 

4. '"Defendants' entire Argument is knowingly irrelevant." 

5. A Civil Service Commission affidavit fraudulently executed or 
fraudulently induced, was submitted to the Court, on behalf of defend- 
ants, by the United States Attorney's Office. 

Despite the opportunity presented on December 15, 1965, at the 
oral hearing of their motion for summary judgment, defendants have 
failed to refute the allegations above. Defense counsel, in his rebuttal 
remarks at the oral hearing, did quote from defendants’ motion a sen- 
tence that ostensibly indicates recognition (but not a ruling thereon) by 
the Civil Service Commission of a vital issue that plaintiff, at said oral 
hearing, contended the Civil Service Commission not only failed to rule 
on, but failed even to recognize. Plaintiff thereupon, in his ensuing 
reply, demonstrated that the sentence quoted by defense counsel (it had 
originated in plaintiff's Civil Service Commission decision) was a fraud, 
intendedto deceive — the inescapable inference being that either the 
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Civil Service Commission sentence had indeed deceived defense coun- 
sel, or defense counsel had become a party to the attempted deception. 

Depending on the Court's stated findings (or the absence thereof), 
plaintiff is either an irresponsible slanderer, defamer, and/or libeler 
— or a responsible public-spirited citizen acting not only in his own 
cause, but in that of good government. 

If true, and if condoned and allowed to become typical rather than 
unusual, the violations of law by government officials, as described by 
plaintiff in the instant action, would threaten this nation's form of gov- 
ernment and way of life. Accordingly, it is in the public interest, appro- 
priate and desirable, that the Court make known the undisputed facts 
and controlling principles that dictate judgment for defendants. 

A memorandum of points and authorities is attached. 


/s/ Wilfred Handler 
Plaintiff, pro se 


[Filed Jan. 5, 1966] 
ORDER 


This cause having come before the Court on defendants’ motion for 
summary judgment and plaintiff's opposition thereto; counsel having 
been heard; and the Court having considered the record and the memo- 
randa filed by the parties, it is this 5th day of January, 1966, 

ORDERED: 

1. That defendants' motion for summary judgment be, and the 
same hereby is, granted, and the action is hereby dismissed; and 


2. That all motions for discovery heretofore entered in this cause 
are moot. 


/s/ Howard F. Corcoran 
Judge 


[Filed Jan. 17, 1966] 


PLAINTIFF'S MOTION THAT THE COURT MAKE 
ADDITIONAL FINDINGS AND VACATE JUDGMENT: 
RULES 52(b), 59(e), F.R.C.P. 

Comes now plaintiff in proper person and, in accord with Rules 
52(b) and 59(e), F.R.C.P., respectfully moves the Court to make addi- 
tional findings and to vacate the judgment for defendants entered on 
January 5, 1966. 


STATEMENT 
I — Rule 52(b), F.R.C.P. 


Plaintiff's currently pending motion that ". . . Should Judgment Be 
Entered For Defendants, The Court File A Memorandum Opinion Stat- 
ing The Undisputed Facts And The Principles Controlling The Granting 
Of Said Judgment" was filed on January 5, 1966, prior to the entry of 
judgment for defendants. Said judgment having since been entered for 
defendants on January 5, 1966, without a memorandum opinion, plaintiff 
now requests findings and the vacating of that judgment in accord with 
Rule 52(b); F.R.C.P. Plaintiff hereby adopts and makes a part of the 
instant motion the "Statement" of, and the 'Points and Authorities" in 
support of, plaintiff's pending motion of January 5, 1966, cited above. 

Plaintiff respectfully moves the Court: 

1. To find as facts, items No. 1 through 5 of the "Statemert" of 
plaintiff's motion of January 5, 1966, cited above. 

2. To find as facts, (and to state the pertinent legal principles) 
the factual allegations of each of the 13 Points enumerated on pages 3 
and 4 of Plaintiff's Memorandum Of Points And Authorities In Support 
Of Opposition To Defendants' Motion For Summary Judgment. . 

3. To find as facts, plaintiff's assertions recorded on pages 26 
and 27 of the transcribed proceedings of the December 15, 1965, hear- 
ing on motion; andto otherwise make known the findings of fact (together 
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with the pertinent legal principles) resulting from those deliberations 
to which the Court committed itself when it said, as is recorded on page 
27 of the cited transcribed proceedings of December 15, 1965: "Well, I 
will take that into consideration." 


I — Rule 59(e), F.R.C.P. 


On January 10, 1966, defendants filed and caused to be docketed 
Government Exhibit B — after the Court had denied plaintiff's motion 
that said exhibit be filed and docketed, and after summary judgment for 
defendants had already been entered. What was cecnen motive in 
filing Government Exhibit B at that time? 

On April8, 1965, in successfully seeking a pnitective order and in 
opposing plaintiff's interrogatories to defendants, defendants had prom- 
ised the Court they would file a motion for summary judgment together 
with an exhibit consisting of "the certified record of the Civil Service 


Commission proceedings . . .'". Thus it appears that defendants filed 
(and caused to be docketed) Government Exhibit B not because it adds 
to their case, which they had already won, but because in avoiding 
(evading) plaintiff's interrogatories they had committed eee 
to file the Civil Service Commission record. 


Similarly, it may be said that the rest of the voluminous Civil 
Service Commission record had been filed in fulfillment ‘of that same 
commitment, rather than in support of defendants’ version of the instant 
case. (Defendants' very simple version: plaintiff was properly dis- 
charged for failure to accept a transfer. ) And it follows that defend- 
ants' motion for summary judgment itself, promised at the same time 
and for the same reason that the filing of the Civil Service Commission 
record had been promised, was filed not because it was warranted or 
could properly be sustained, but because it had been promised the Court 
as a basis for avoiding (evading) interrogatories. 

Those interrogatories, if answered, would have identified the Civil 
Service Commission officials responsible for the acts that plaintiff 
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allegesare fraudulent. To those officials, filingan unsustainable motion 
for summary judgment, and thereafter losing the case on a cross-mo- 
tion (implicit or explicit) for summary judgment, would be preferable 
to their answering the interrogatories and thus identifying themselves. 
Not until plaintiff's interrogatories had been filed did defendants announce 
their intention to file a motion for summary judgment — more than a 
year after their Answer to plaintiff's Complaint had been filed. 

The new evidence indicates that defendants filed their motion for 
summary judgment not with the expectation of securing judgment for 
themselves, but only with the purpose of evading plaintiff's interroga- 
tories. 

A memorandum of points and authorities is attached. 

An oral heaving is requested. 


/s/ Wilfred Handler 
Plaintiff, pro se 


[Filed Jan. 20, 1966] 


ORDER 


Upon consideration of plaintiff's motions that the Court make addi- 
tional findings pursuant to Rule 52(b) of the Federal Rules of Civil Pro- 
cedure, and to vacate judgment pursuant to Rule 59(e) of the Federal 
Rules of Civil Procedure, it is by the Court this 20th day of January, 
1966, 

ORDERED that said motions be and the same hereby are denied. 


/s/ Howard F. Corcoran 
Judge 


[Filed Jan. 27, 1966] 


PLAINTIFF'S MOTION THAT THE COURT's ORDER 
OF JANUARY 20, 1966, BE STAYED AND VACATED 

Comes now plaintiff in proper person and respectfully prays: 

1. That the Court stay its order of January 20, 1966, which denies 
plaintiff's composite motion for additional findings and the vacating of 
judgment. 

2. That the Court permit defendants a new five-day period in which 
to file their opposition to plaintiff's said composite motion. 

3. Should defendants fail to file said opposition, that the Court treat 
as conceded plaintiff's said composite motion of January 17, 1966, for 
additional findings and the vacating of judgment; and that the Court 
vacate said judgment. 


STATEMENT 


On January 17, 1966, plaintiff filed a composite motion for addi- 
tional findings and the vacating of judgment. Defendants filed no opposi- 
tion. But because the Court's order of January 20, 1966, denied said 
motion before the expiration of the prescribed time in which defendants 
might have opposed it, neither may they be said to have conceded it. 

Because of the sweeping assertions made in, and adopted by, said 
motion, absent the Court's premature denial, defendants’ failure to 
oppose said motion forthrightly and unequivocally would have labeled 
defendants’ entire defense in the instant action a fraudulent sham and 
an imposition upon the Court. Summary judgment for defendants would 
unquestionably have been vacated and replaced with summary judgment 
for plaintiff. 

It is essential, therefore, that the record show unequivocally whether 
defendants concede or oppose plaintiff's motion of January 17, 1966. 
Indeed it is unjust to defendants and/or defense counsel for the Court 
to have ruled prematurely on plaintiff's motion and thus to have denied 
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defendants and/or defense counsel the opportunity to forthrightly oppose 
(if that is their wish) plaintiff's motion. 

The record indicates that, should the Court grant plaintiff's prayers 
number 1 and 2 stated above, defendants will fail to oppose, and thus 
concede, plaintiff's motion for additional findings and the vacating of 
judgment. And the record indicates why defendants will concede the 
motion: officials in the United States Attorney's Office (defense coun- 
sel) will not sign an opposition to said motion: they are no longer will- 
ing to sign, for the record, documents that indicate their belief there is 
good ground to support defendants’ position in the instant action. The 
record indicates that both defendants’ Answer and their Motion for Sum- 
mary Judgment were prepared not by defense counsel, but by attorneys 
of the defendant Civil Service Commission. The record indicates that 
now, having read plaintiff's Opposition to defendants' motion for sum- 
mary judgment, and having concluded therefrom that defendants' case 
in the instanct action is a fraud, as is stated above defense counsel are 
no longer willing to sign for the record documents that imply their 
belief that there is good ground to support defendants' position in the 
instant action. 

Plaintiff's opposition to defendants' motion for summary judgment 
was filed on November 15, 1965; since that time defense counsel have 
failed to sign a single document for the record. During that time, plain- 
tiff has filed: four motions (composite motions being counted as a single 
motion); defendants have failed to oppose any of them. Despite their 
unwillingness to sign and file an opposition thereto, defense counsel did 
contrive to make known to the Court their opposition to the first of 
these motions, which had been filed by plaintiff on December 20, 1965. 
On December 28, 1965, the last day for opposing said motion, defend- 
ants served on plaintiff and submitted to the Judge, in violation of Rule 
58, F.R.C.P., an unsolicited, unsigned, not for the record, proposed 
form of summary judgment in favor of defendants, which read in part: 
"... all... pending motions in this cause are moot." (See Plaintiff's 


235 


Exhibit 19, submitted with one of two motions filed on January 5, 1966.) 
Plaintiff's motion of December 20, 1965, "opposed" as just described, 
was denied. 

Plaintiff's remaining three motions filed since November 15, 1965, 
although not opposed, may not be saidtohave been conceded only because 
of fortuitously dated orders and rulings by the Court. The record indi- 
cates that, absent these fortuitously dated orders and rulings, plaintiff's 
motions would still have been unopposed for the reason described above. 

A memorandum of points and authorities is attached: 

An oral hearing is requested. 


/s/ Wilfred Handler | 
Plaintiff, pro se 


[Filed Feb. 8, 1966] 


ORDER 


Upon consideration of the pltf.'s motion that the court's order of 
January 20, 1966 be stayed and vacated filed herein Jan. a, 1966, it is 
this 8th day of February, 1966, 

ORDERED that the said motion be, and the same hereby is denied. 


Robert M. Stearns, 
Clerk 


Howard F. Corcoran 
Presiding Judge 


[Filed Mar. 7, 1966] 


NOTICE OF APPEAL 


Notice is hereby given this 7th day of March, 1966, that plaintiff, 
WILFRED HANDLER, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 5th day of January, 1966 in favor of defendants, SECRE- 
TARY OF LABOR, et al. against said plaintiff, WILFRED HANDLER. 


/s/ Wilfred Handler 
Plaintiff pro se 


BRIEF FOR APPELLANT 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 20,219 


WILFRED HANDLER, 
Appellant, 


SECRETARY OF LABOR, et al., 
Appellees. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Usted States Court of Appeais 


sreot at Sotump’o Cicuit 
UUi 15 1966 


WILFRED HANDLER 
P. O. Box 1052 
Baltimore, Maryland 21203 


Appellant, pro se 


() 


QUESTIONS PRESENTED 


1. Under Sec. 14 of the Veterans' Preference Act, 5 USC 863, does 
a removal from Federal employment have warrant or sanction in law 
where: 


(a) The removal action is more severe than the one proposed, and, 
for the offense involved, more severe than the one prescribed by the 
Federal Personnel Manual? 


(bo) In being granted the statutorily prescribed opportunity to 
answer the reasons for his proposed discharge, the employee is advised 
that the directive changing his post of duty, the failure to obey which is 
the stated reason for his proposed discharge, was approved by the Sec- 
retary of the Federal Agency, and said advice is false? 


(c) The transfer order, the refusal to obey which is the reason for 
employee's removal, is unauthorized and fraudulent ? 


(d) The Civil Service Commission failed to consider certain of the 
employee's evidence because, after submission to the Commission, the 
evidence became "missing''? 


(e) The Civil Service Commission findings sustaining the employ- 
ee's removal are fraudulent? 


2. Under Rules 30(b), 33, FRCP, mayaprotective order be granted 
the Government regarding interrogatories, if the motion for said pro- 
tective order is served and filed unseasonably, i.e., 15 days after the 
interrogatories were personally served, on the same day answers to 
the interrogatories are due? And if good cause for the protective 
order is not shown? 


3. Ina Federal-employee-removal case — where the law (Sec. 14 
of the Veterans" Preference Act) requires Civil Service Commission 
approval — may the Government be granted a summary judgment when 
there is a genuine issue as to whether the Civil Service Commission's 
sustaining of the removal was done in good faith? 


QUESTIONS PRESENTED ...... 
CITATIONS 


I. 


Appellant Appeals Grievance Decision 
to the Secretary of Labor. . 


The Secretary of Labor's Grievance- 
decision 


The Secretary's Grievance-decision Is 
Cited by Labor as the Authority for Ap- 
pellant's New Transfer to Detroit 
Appellant Fails To Report to Detroit; He 
Is Removed....... 


Appellant Alleges to the Civil Service Commis- 
sion That His Transfer to Detroit Is a Nullity 
Because the Secretary of Labor's Grievance- 
Decision, Cited by Labor as the Authority for 
the Transfer, Is a Forgery. The Civil Service 
Commission Fails To Rule on the Allegation 


1. Forgery of "A.J.G." Alleged by Appellant 
to Civil Service Commission 


Authenticity of ''A.J.G." Had Been Ques- 
tioned Previously in Labor 


The Civil Service Commission Asks Labor 
for Authentication of "A.J.G." 


Labor Fails To Give Appellant Original 
Authentication of "A.J.G."... 


The Civil Service Commission Fails To 
Rule on the Authenticity of "A.J.G." 


The Discharge Action Proposed Is Different 
From the One Effected. The Civil Service Com- 
mission Refuses To Distinguish Between the Two 
Actions . 


(iv) 


STATEMENT OF THE CASE (Continued): 


The Action Proposed Against Appellant Is 
Removal 


Proposal of Removal Is Cancelled and Re- 
placed With Proposal of ''Separation — Failure 
To Accompany Activity” 


The Action Effected Is Removal 


' Appellant Alleges to Civil Service Commis- 

‘ sion, With Documentation, That the Action 
Effected Is More Severe Than the One Pro- 
posed; the Commission Fails To Distinguish 
Between the Two Actions 


Appellant Alleges to Civil Service Commission 
That, Instead of the Prescribed Ten Days To 
Answer the Proposal He Be Separated, He Was 
Allowed Only Three Days. The Commission 
fails To Rule on Appellant's Allegation or the 
Basis Thereof 


1. . Appellant Seeks Clarification of: "... the 
Secretary [of Labor] Affirmed That Your 
Post of Duty [is] Detroit... ." 


. Appellant Requests Reasonable Time To 
Answer Charges Preferred Against Him 


Appellant Illustrates to Civil Service Com- 

‘ mission How He Allegedly Received Not 
Ten, but Three Days, To Answer Labor's 
Separation Proposal 


Appellant's Explanatory Testimony 


. | Civil Service Commission Fails To Rule 
| on Appellant's Allegation, or the Basis 
Thereof, That He Received Only Three 
Days To Answer Separation Proposal 


V. Proceedings Below 


STATUTE, RULES, REGULATIONS, AND PROVISIONS OF 
FEDERAL PERSONNEL MANUAL INVOLVED ... 


STATEMENT OF POINTS 
SUMMARY OF ARGUMENT . 
ARGUMENT: 


A. Appellant, Not the Government, Is Entitled to 
Judgment as a Matter of Law 


(v) 


ARGUMENT (Continued): 


Since the Discharge Action Proposed Against 
Appellant Was Different From the One Ultimately 
Effected, the Civil Service Commission Violated 
Its Own Procedural Requirements of the Veterans' 
Preference Act When It Refused To Rule on the 
Comparative Severity of the Two Actions . 


In Removing Appellant, the Department of Labor 
Violated the Civil Service Commission's Express 
Procedural Requirements of the Veterans' Prefer- 
ence Act By Effecting a More Severe Action Than 
the One Proposed 


1. Introduction 


2. The Adverse Action Effected May Not Be More 
Severe Than the One Proposed 


3. The Personnel Action Proposed Against Appel- 
lant and the One Subsequently Effected Are Two 
Different Actions. The Civil Service Commis- 
sion's Refusal To Evaluate Their Comparative 
Severity Renders Appellant's Removal Unlawful 


The Action Effected Against Appellant (Removal) 
Is in Fact More Severe Than the One Proposed 
(Separation — Failure To Accompany Activity) . 


Need the Dismissing Agency and the Civil Service 
Commission Distinguish Between Different Types 
of Discharge Actions? 


The Government Is Bound by the Federal Personnel 


In Removing Appellant, the Department of Labor 
Deliberately Gave Him None of the Required Time 
for Answering" Reasons for Such Proposed Action. 
(Sec. 14, Veterans' Preference Act of 1944) 


In Removing Appellant, the Department of Labor 
Deliberately Gave him None of the Required ''30 
days' advance written notice . . . [ of] such pro- 
posed action." (Sec. 14, Veterans' Preference 
Act of 1944) 


1. Introduction 


2. Since the Action Effected Is More Severe Than 
That Proposed, Appellant Received Neither 
Notice of, Nor Time To Answer Reasons for, 
the Action Effected.......ceec eee 


(v2) 


ARGUMENT (Continued): 


Need the Dismissing Agency and the Civil 
Service Commission Distinguish Between 
Different Types of Discharge Actions? 


4. The Defect Was Deliberately Perpetrated 


In Removing Appellant for His Failure To Report 
to a New Post of Duty, Labor Exceeded Its Legal 
Discretionary Authority by Effecting a More Severe 
Consequence Than That Prescribed by the Federal 
Personnel Manual. The Civil Service Commission 
Failed To Reach the Question 


Introduction 


Appellant Was Charged with Only One Offense; 
Failure To Accompany Activity to Detroit 


The Action Effected Against Appellant Is More 
Severe Than That Prescribed by the Federal 
Personnel Manual 


The Civil Service Commission Failed To Reach 
the Question 


5. Appellant's Removal Is Without Warrant or 
Sanction in Law... 


In Removing Appellant, Labor Allowed Him Only a 
Small Part of the Prescribed Time for Answering 
Reasons for the Proposed Action. The Civil Serv- 
ice Commission Failed To Reach the Question 


1. Introduction. ... 


2. Discussion 


Appellant's Transfer from Washington, D.C., to 
Detroit Was Unauthorized, Unlawful, and Fraudulent; 
Hence Appellant's Failure To Honor Said Transfer 
Is Not Such Cause for His Removal". . . As Will 
Promote the Efficiency of the Service... ."" (Sec. 
14 of the Veterans' Preference Act) 


1. Introduction....... 


2. Labor Cites Its Authority for Transferring 
Appellant to Detroit: The Secretary of Labor's 
Grievance-decision ('A.J.G."’) 


Appellant Alleges to the Civil Service Commis- 
sion That the Secretary's Grievance-decision 
Is a Forgery 


(vit) 
ARGUMENT (Continued): 


The Civil Service Commission's Appeals- 
examiner Implicitly Agrees with Appellant 


Labor Agrees with Appellant: If Labor's 

Cited Authority for Appellant's Transfer 

("A.J.G.") Was Not Authentic, Appellant's 
Transfer Was Invalid. Labor Ostensibly 

Authenticates "A.J.G." 


Appellant Alleges to the Civil Service Commis- 
sion That Labor's Evidence "Authenticating" 
the Secretary's Grievance-decision ("A.J.G.") 
Is Inadmissable 


The Civil Service Commission Fails To Ac- 
knowledge That the Secretary of Labor's 
Grievance-decision Is the Authority for Appel- 
lant's Transfer, and Fails To Rule on Appel- 
lant's Contention That the Evidence Submitted 
by Labor To Authenticate It (Item 6 Immediately 
Above) Is Inadmissable . 


Admissable or Not, the Memorandum From 
Secretary of Labor Goldberg to David S. North 
Dated September 12, 1962, Ostensibly Authenti- 
cating the Secretary's Grievance-decision Is 
Factually False. The Memorandum Is a Fraud. 
The Grievance Decision Is Therefore Not Authen- 
ticated 


Appellant's Grievance Appeal-Brief Was Sup- 
pressed; It Was Withheld From the Secretary 
by Labor's Personnel Officials. Those Same 
Officials, and Not the Secretary, Authored the 
Secretary's Memorandum of September 12, 
1962, Addressed to Mr. North and Submitted to 
the Civil Service Commission 


In Adjudicating Appellant's Appeal of His Removal, 

the Civil Service Commission Failed to Honestly 

and in Good Faith Consider Certain Specific Evi- 

dence Which, After Its Submission by Appellant, 

Became "Missing." The Commission's Required 

Approval of Appellant's Removal Is Therefore In- 

valid. (Sec. 14, Veterans' Preference Act.)......... lene eiex si ebaile 


The Appeals Examining Office Decision of December 
11, 1962, and the Board of Appeals and Review Deci- 
sion of June 4, 1963 — the Civil Service Commission 
"Findings and Recommendations" Sustaining Appel- 
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(viii) 


ARGUMENT (Continued): 


lant's Removal — Are Demonstrably Fraudulent. 
Appellant's Removal Is Therefore Unlawful. (Sec. 
14, Veterans' Preference Act) 


There Is a Genuine Issue as to a Material Fact 


Since the Government's Objections to the Employee's 
Interrogatories and/or Its Motion for a Protective 
Order Were Untimely and Unseasonable, and Since 
the Government Failed To Show Good Cause for a 
Protective Order, the Lower Court Erred in Granting 
Government's Motion for a Protective Order 


Since the Civil Service Commission's Good Faith 
in Adjudicating Appellant's Appeal to It Was at 
Issue, Granting the Government's Motion for Sum- 
mary Judgment Was Error .. 


CONCLUSION 
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Anited States Court of peas 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 20,219 


WILFRED HANDLER, 
Appellant, 


SECRETARY OF LABOR, et al., 
Appellees. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from an order of the United States District Court 
for the District of Columbia (Corcoran, J.) granting defendants' motion 
for summary judgment (JA 229). The order appealed from was entered 
on January 5, 1966 (JA 229), and a notice of appeal was filed March 7, 
1966 (JA 236). 


Jurisdiction below was founded upon Secs. 1361, 2201, and 2202 of 
Title 28, United States Code (JA 19, 20). This Court has jurisdiction 
pursuant to 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


I. Background 


1. General 


Effective August 3, 1962, the United States Department of Labor 
(Labor) removed appellant from his Government employment with that 
agency (JA 5, 20). Appellant sought a determination below that his 
removal was illegal, and that he was entitled to reinstatement and to 
back pay. He asked for an injunction directing the Secretary of Labor 
to restore him to the position in Washington, D.C., from which he had 
been illegally removed (JA 19,20). 


Prior to his removal, with the exception of three years of military 
service in the U.S. Marine Corps during World War II, appellant had 
been a classified civil service employee of the United States from Jan- 
uary or February, 1942 until August, 1962. On the latter date, when he 
was removed by Labor, he was entitled to preference under the Vet- 
erans’ Preference Act of 1944 (JA 5, 20). 


In June, 1960, appellant (then an Internal Revenue Agent) had trans- 
ferred from the Internal Revenue Service to the Department of Labor's 
Bureau of Labor-Management Reports (BLMR). Appellant had career 
status in his new Labor position of General Investigator GS-12; his post 
of duty was Washington, D.C. (JA 6, 20). 


Later, most of the investigators with jobs identical to that of appel. 
lant were reassigned from Washington, D.C., to field offices throughout 
the United States. One of those reassignments was that of appellant, 
whose reassignment to Detroit was to be effective April 30, 1961. But 
the effective date of the reassignment was deferred, "'. . . both at the 
pleasure of the Bureau (BLMR) and the pleasure and request of Mr. 
Handler. The deferment was mutually agreeable. There was no prob- 
lem on that.” (JA 6, 20) 


2. Appellant Files Intra-Labor Grievance 


Thereafter, on June 7, 1961, appellant's immediate supervisor 
oially advised him that his reporting date to his new post of duty in 
Detroit would be set at June 12, 1961, and that written confirmation 
would follow. Appellant thereupon advised his supervisor that he had 
decided to avail himself of the Department of Labor's prescribed griev- 
ance procedures, and that he was filing a grievance protesting his re- 
assignment to Detroit (JA 6, 21). 


Later, that same day (June 7, 1961), at about 2:00 or 2:30 p.m., 
appellant's supervisor handed him a memorandum from appellant's 
Division Chief. The memorandum was dated June 7, 1961, and read in 
part as follows: ". . . you are now advised that you are to report to 
your new post of duty at Detroit, Michigan, effective 8:15 tomorrow 
morning, June 8, 1961. Any... leave arrangements should be made 
with the Area Director at Detroit." (JA 6, 21) 


Still later the same day (June 7, 1961), ina memorandum answer- 
ing that ofthe Division Chief, appellant confirmed the filing ofhis griev- 
ance and noted that it was obviously impossible for him to be in Detroit 
at 8:15 the following morning (JA 6, 21). 


And still later that day appellant received the Division Chief's 
answering memorandum which stated that appellant's Detroit report - 
ing-date had been deferred from June 8 to June 12, 1961 (JA 7, 21). 


And then by memorandum dated June 9, 1961, from his Division 
Chief, appellant was advised: "You have presented a grievance 
concerning your reassignment to the Detroit Area Office.: In accord- 
ance with the Personnel Instruction No. 6 which provides that any 
pending or proposed personnel action . . . which has been made the 
subject of a grievance .. . shall not be consummated pending settle- 
ment of the grievance ... My memo of 6-7-61 which directed you to 
report to the Detroit Area Office Monday, 6-12-61, is postponed pend- 
ing the outcome of your grievance." (JA 7, 21) 


In his October 9, 1961, decision of appellant's grievance, the 
BLMR Commissioner ruled that appellant's reassignment to Detroit 
should proceed. The decision set his Detroit reporting-date at Novem- 
ber 6, 1961,.so that he might attend a training class in Washington, 
D.C., scheduled to end on Saturday, November 4, 1961 (JA 7, 21). 


38. Appellant Appeals Grievance Decision to 
Secretary of Labor 
Appellant's Detroit reporting-date was deferred again, in accord 
with Labor's Personnel Instruction No. 6, when appellant announced his 
intention to appeal the grievance decision to the Secretary of Labor 
(JA 7, 21). 


Appellant requested that he be excused from attending the training 
class cited two paragraphs above, so that he might take annual leave 
to expedite the writing of his grievance -appeal to the Secretary of 
Labor. This request was denied (JA 184, 185). 


Thereafter, on December 13, 1961 (the delay from October 9 is 
attributable not to appellant, but to Labor), exercising his right of ap- 
peal prescribed by Labor's Personnel Instruction No. 6, appellant filed 
a petition for review by the Secretary of Labor of the BLMR Commis- 
sioner's October 9, 1961, grievance decision to reassign appellant from 
Washington, D. C., to Detroit (JA 7, 21). 


Appellant's petition to the Secretary consisted of a 52 page brief 
(Compl. & Ans. Pars. 31-5(b), JA 14, 22). Labor's Office of Personnel 
Administration (OPA) andappellant had specifically agreed thatthe peti- 
tion to the Secretary would "include [appellant's] written comments and 
analysis of the [BLMR] Commissioner's [grievance] decision [that ap- 
pellant be transferred to Detroit as of May 7, 1962]."" (JA 137) Labor's 
OPA granted appellant 2-1/2 days of official time to prepare his brief 
(JA 140). As required by Labor's Personnel Instruction No. 6, appel- 
lant submitted the brief through Labor's OPA (Compl. & Ans. Pars. 
31-5(b), JA 14, 22). 


Labor's OPA thereafter addressed the following memorandum to 
the Secretary of Labor: 
"February 1, 1962 


To: The Secretary 
From: Edward J. McVeigh; Director of Personnel. 


Mr. Wilfred Handler, of the Bureau of Labor-Manage- 
ment Reports, has appealed to you from Mr. Holcombe's 
decision in the matter of his grievance in which he alleged 
he was unjustly reassigned from Washington, D.C. to De- 
troit, Michigan. Under the grievance procedure, Mr. Hand- 
ler is permitted to appeal to the Secretary for a review of 
the record. 


Mr. Handler's reassignment was proposed as a part 
of the decentralization of the Division of Financial Inves- 
tigation. Mr. Handler requested and was accorded a hear- 
ing as provided in the grievance procedure. The Hearing 
Committee unanimously recommended Mr. Handler be re- 
assigned as proposed. 


To deal with this appeal, I recommend that you desig- 
nate a staff member within the Office of the Secretary to 
make an analysis of the complete record and to make ap- 
propriate recommendations for its disposition. Attached 
is a memorandum designating Mr. David S. North to per- 
form this function in this case. 


Attachment: 

HEF:EJM:jer 

ec: Mr. McVeigh, Mr. Roberts, Mr. Hale" (Compl. & Ans. 
Pars. 13, JA 7, 8, 21) 


4, The Secretary of Labor's Grievance-decision 

two months later still, on April 2, 1962, Labor's OPA forwarded 
to appellant a photo copy of the Secretary's ostensible decision of appel- 
lant's grievance (JA 9, 21). 


The Secretary's ostensible decision appears on a typewritten mem- 


orandum dated February 27, 1962, to ''The Secretary" from David S. 
North. In that memorandum, Mr. North makes specific recommenda- 
tions to the Secretary of Labor for disposition of appellant's grievance. 
In the upper portion of the memorandum's first page is handwritten: 
"OK A.J.G. 3/30/62." (JA 9, 21) (For photo copy, see JA 145) 


Mr. North's specific recommendations, which, as just described, 
ostensibly became the Secretary's grievance-decision when "OK A.J. 
G.” was written thereon, were: 


A. During a thirty-day period, Labor's Director of Personnel 
(OPA) should make a Department-wide canvass of all its bureaus to 
see if appellant might be transferred from BLMR — which had found 
it necessary to assign appellant to a post of duty in Detroit — to an- 
other bureau able to assign appellant to a job-vacancy in Washington, 
D.C., or nearby Maryland. 


B. During that same thirty-day period, BLMR itself should reex- 
amine its own personnel needs in Washington, D.C., and nearby Mary- 
land, to see if it could now assign appellant to a post in that area. 


C. "Should neither of these actions result in a new assignment for 
{appellant in the Washington-Maryland area] the Bureau of Labor-Man- 
agement Reports shall assign him where he is needed at the end of the 
thirty-day period." (JA 143) 

5. The Secretary's Grievance-decision Is Cited by 


Labor as The Authority for Appellant's New 
Transfer to Detroit 


By memorandum of April 23, 1962, the Acting Commissioner of 
BLMR advised appellant that "In accordance with the Secretary of 
Labor's decision of March 30, 1962 concerning your grievance .. ." 
the Secretarially prescribed job-canvasses had been made and had 
uncovered no vacancies in the District of Columbia-Maryland area. 
The Acting Commissioner's memorandum continued: 


"You are therefore being assigned to the Detroit Area 
Office on May 6, 1962. Please report for duty on Mon- 
day morning May 7, ee to the Area Director ..., 
Detroit, Michigan....'" (Emphasis added) (Comal: & 
Ans. Pars. 17, JA 9, 31) 


By memorandum of May 3, 1962, the BLMR Commissioner af- 
firmed the memorandum just quoted, saying: 


"Your official duty status as of the opening of busi- 
ness on Monday, May 7, 1962, as has been directed, is 
as a Compliance Officer in the Detroit Area Office; 
Detroit, Michigan. 

* ok OK 

"(The Acting Commissioner's] ie morancun of 
April 23, 1962 and this memorandum are conformity 
with the Secretary of Labor's decision of March 30, 
1962 concerning your gvievance."' (Emphasis added) 
(JA 33, 34) 


6. Appellant Fails To Report to Detroit; He Is Removed | 


Appellant did not report for duty in Detroit on May 7 1962, nor at 
any time thereafter. Since May 7, 1962, appellant has not been per- 
mitted to work in the position in Washington, D.C., from which the Gov- 
ernment contends he was transferred to Detroit ipentnle & Ans. Pars. 
18, JA 10, 21) 


Previously, ina memorandum to the BLMR Commissioner dated 
May 1, 1962, appellant had told the Commissioner why he could not 
report to Detroit. Of the directive that he report to Detroit, appellant 
had written: 


"T cannot comply. 


"The [directive ordering appellant to Detroit ] cites as 
its authority the 'Secretary of Labor's decision of 
March 30, 1962' concerning my grievance. But . 

[said directive] does not meet the criterion stated i in 
the last sentence of my Petition For Secretarial Re- 


view of my grievance, which reads as follows: 'This 
Petition must give Handler something to which he 
strongly feels he is entitled: a basis on which he can 
continue his 20 year Federal career, and at the same 
time retain his respect for himself and for his em- 
ployer."" (JA 48) 


By memorandum of June 7, 1962, the BLMR Commissioner told 
appellant: '. .. the Secretary [of Labor] has determined that your 
movement to Detroit is in the best interests of the Department."" (JA 
160) Ultimately Labor found appellant guilty of "failure to accompany 
[his] activity to Detroit" and, effective August 3, 1962, removed him 
from his position (JA 41). 


Pursuant to Section 14 of the Veterans' Preference Act, appellant 
appealed his: removal to the Civil Service Commission. After a hear- 
ing and further appeal, the Commission sustained appellant's removal 
(Compl. & Ans. Pars. 24-29, JA 11, 12, 22). 


Il. Appellant Alleges to the Civil Service Commission 
That His Transfer to Detroit Is a Nullity Because 
The Secretary of Labor's Grievance-Decision, Cited 
by Labor asthe Authority for the Transfer, Is a For- 
gery. The Civil Service Commission Fails to Rule 
on the Allegation. 


1. Forgery of "A.J.G."" Alleged by Appellant to 
Civil Service Commission 


At his Civil Service Commission hearing about his removal, appel- 
lant introduced documentary evidence that the signed "OK A.J.G."" — by 
means of which Secretary of Labor Arthur J. Goldberg had ostensibly 
adopted as his own the recommendations made to him for the Secre- 
tarial decision of appellant's grievance about being transferred to 
Detroit — had not been written by Secretary Goldberg. And appellant 
argued that if Labor's officials had intended that appellant accept 


"A.J.G." as the Secretary's handwriting, said "A.J.G." was a forgery. 
Appellant argued further that since Labor officials themselves had 
cited this "Secretary's" grievance-decision as their authority for 
transferring appellant to Detroit, and since the grievance decision (OK 
A.J.G.) was spurious, appellant had not been obliged to honor his trans- 
fer to Detroit. Pertinent excerpts from the Civil Service Commission 
hearing-transcript follow: 


"(Mr. Handler:] My first documentary evidence is 
a memo dated April 2, 1962, from Mr. McVeigh to Hand- 
ler, and it forwards to me the Secretary -- the alleged 
Secretarial decision in my grievance with the okay, ajg 
written on it. That is my first piece of evidence. [JA 
197] 

* OK OK 

"MR. HANDLER: I have, here, a photostat of a 
memorandum fromthe Secretary of Labor to alliem- 
ployees, dated May 1, 1962, and that, also, is initialed 
ajg, and I offer this in evidence to show the ajg on my 
secretarial decision is not in the Secretary's handwrit- 
ing." (JA 198) 


"APPEALS EXAMINER: Are you contending that 
the decision was not made by a responsible official of 
the Agency, who had delegated authority fromthe Secre- 
tary? 

"MR. HANDLER: Yes, Iam. 

*x «OK 

"[Mr. Handler:] My grievance was with respect to 
the transfer, and I was entitled to a Secretarial decision 
or review of my grievance. Now, I ostensibly received 
a grievance, this is the one that had ajg superimposed on 
it. 


In the letter of April 23, 1962, in which the Depart- 
ment of Labor is transferring me to Detroit, they cite, 
as authority for that transfer, this decision with the ini- 
tials ajg superimposed. That is their cited authority 
for transferring me. Iam saying that was not a proper 
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authority because it was not the Secretary's decision, 
or if it was, I haven't been informed. Therefore, Iam 
saying my subsequent removal is not proper, because 
the transfer order itself was not proper, and failure to 
obey an order that is improper is not a basis for re- 
moval." (JA 196) 


"[Mr. Handler:] Now, if that is supposed to be the 
Secretary's signature, I would have to call it a forgery. 
If it'is supposed to be that of a delegated, authorized 
person, I certainly have a right to know who that per- 
son is. Initials written by someone unknown to me 
mean nothing and I have cited a case during this hear- 
ing, Federal case, which indicated that an official can 
adopt a suboridinate's opinion and make it his own, and 
he adopts it by signing it. So that we cannot say that the 
Secretary adopted this decision. Therefore, I think that 
my transfer was without authority, because the Depart- 
ment's own regulations require that I get a Secretarial 
review of my grievance before the matter is disposed 


of.” (JA 212) 


2. Authenticity of "A.J.G."" Had Been Questioned 
Previously in Labor 


Earlier, immediately after having been advised by memorandum of 
April 23, 1962 (Item I-5 above), of his transfer to Detroit "In accord 
with the Secretary of Labor's decision concerning your [appellant's] 
grievance . . .,"" appellant had first questioned the handwriting of "OK 
A.J.G.” At that time, in a memorandum dated April 25, 1962, addres- 
sed to Labor's Director of Personnel, appellant had asked: "In whose 
writing is the notation: 'OK A.J.G. 3/30/62'? (It does not appear to 
be inthe Secretary's hand.) (JA 52) In an answering memorandum, 
the Director'of Personnel had answered: "TI believe . . . the notation of 
approval and the initials thereon were placed there either by the Secre- 
tary or a person empowered by him to dispose of the matter." (JA 66) 
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Pertinent excerpts from the Civil Service Commission hearing- 
transcript: 


"APPEALS EXAMINER: Before you go further, can 
you tell me whether or not the record contains a copy of 
the Secretary's decision of the grievance. 


"MR. FINNEGAN: That is already in the file. 


“APPEALS EXAMINER: I was wondering if there 
is a letter in addition to the one in the file that has the 
initials, "A.J.G." 
* OK OK 
"APPEALS EXAMINER: The one that has the ini- 
tials across the front of it? 
*x* * * 
"APPEALS EXAMINER: And that is the Secretary’ Ss 
decision in your grievance appeal. 


"[Mr. Handler:] I don't know if Mr. Finnegan wants 
to answer that or not. It is the only decision I have, Mr. 
Bates. It is constantly referred to in memoranda to me 
as the Secretary's decision of 3/30/62. 


You will note that the 'okay ...A.J.G.," is:also 
accompanied by the penciled or ink notation, 3/ 30/62, 
and that I am sure, at least as far as I have been in- 
formed, is the Secretary's decision of my grievance. 


As a matter of fact, the cover letter transmitting 
that states, ‘Attached is your Secretary's decision. ms 
(JA 200, 201) 


3. The Civil Service Commission Asks Labor for 
Authentication of "A.J.G." 


ee 


Pertinent excerpts from the Civil Service Commission hearing- 
transcript: ; 


"APPEALS EXAMINER: I have one question here, 
Mr. Finnegan. Would it be possible for the Agency to 
submit a statement stating whether or not the decision 
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issued in the Appellant's grievance appeal was made by 
the Secretary or approved in his office? 
* «KK 
"APPEALS EXAMINER: Could you submit a state- 
ment within seven days of this date stating by whom the 
decision was made in the Appellant's grievance appeal ? 
That is, the final decision? . 


"MR. FINNEGAN: Yes. 
* OK Ok 

"APPEALS EXAMINER: In that connection, could 
the Agency representative include in his statement, a 
statement as to whether or not the "A.J.G." was signed 
only at the direction of the Secretary of Labor or Mr. 
Goldberg; whether it was written by him or whether it 
was signed at his direction?" (JA 220-221) 


In a letter dated September 18, 1962, to Mr. R. B. Bates, the 
Appeals Examiner at appellant's Civil Service Commission hearing, 
Labor’s Director of Personnel wrote: 


_ “At the conclusion of Mr. Handler's hearing [on 
September 12, 1962], you requested the Department 
to submit the name of the person who signed "A.J.G." 
on the decision of Mr. Handler's grievance. Enclosed 
is a copy of a memorandum, dated September 12, 1962, 
from Secretary Arthur J. Goldberg to Mr. David North, 
which provides the information requested [see photo at 
JA 64]. 


This memorandum establishes that the decision 
was made by the Secretary. From this it follows that 
the order of Commissioner Holcombe [transferring 
appellant to Detroit as of May 6, 1962] was valid, and 
as such, Mr. Handler was obligated either to comply or 
to pay the penalty for refusal to do so." (JA 62, 63) 


"The hearing concluded on September 12, 1962 (JA 87). 
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4. Labor Fails to Give Appellant Original Authentication 
of "A.J.G." 


The enclosure (copy of Secretary's memo to Mr. North) cited in 
the quote immediately above is reproduced (photo) at JA 64. Of this 
memo, in a letter to the Civil Service Commission dated September 
26, 1962, appellant wrote: 


"6, It should be clearly understood that none of the 
following comments are intended as a reflection upon 
Secretary Goldberg: 


(a) Mr. McVeigh's enclosure (a photostat of the 
memorandum dated Sept. 12, 1962, from Arthur J. 
Goldberg to David S. North) is not satisfactory either 
as evidence to be considered in the Civil Service Com- 
mission's consideration of my appeal, or as an authen- 
tication of the Secretary's decision in my grievance. 


(1) As evidence relied on by the Agency to justify 
the adverse action, it should be in affidavit form. The 
memo was obviously written in response to your re- 
quest of Mr. Harold Finnegan of Mr. McVeigh’ 's office 
that the Agency furnish the identity of the person who 
wrote 'OK, AJG'. Why then, was the memo written to 
Mr. North? 


(2) As part of my grievance decision, the original 
rather than a photostat of the memo should have been 
directed to me. Inasmuch as I filed the grievance in 
question, and inasmuch as I appealed to the Secretary 
for his decision of my grievance, it appears that it is 
I who should receive the Secretary's decision. Both the 
document bearing the controversial 'OK, AJG', and the 
memo to Mr. North establishing that 'the decision was 
made by the Secretary', have been given to me in photo- 
static form. As petitions for Secretarial Review of griev- 
ances, must be made through the Director of Personnel, 
Iam sending a copy of this letter to Director of Person- 
nel McVeigh, together with a specific request that Mr. 
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McVeigh secure for me, from Mr. North, the original of 
the Secretary's memo of September 12, 1962. Secretary 
Goldberg's memo to Mr. North ends with this sentence: 

‘I trust this clarifies the situation.' But Mr. North is not 
concerned with the need for clarifying the situation; Mr. 
North had nothing to do with my grievance either before, 
or after, he fulfilled his special assignment to review the 
grievance record and make a recommendation to the Se- 
cretary. The Secretary apparently misunderstood the sit- 
uation when he directed his memo to Mr. North. Mr. North 
will therefore have no reluctance to relinquish the original 
of the memo in question, particularly when he understands 
it is in fact a part of the Secretarial decision due me." 

(JA 68, 69) 


Labor’s Director of Personnel McVeigh advised appellant that his 
office, rather than Mr. North to whom it was addressed, had the orig- 
inal of the memo that is reproduced at JA 64; Mr. North referred back 
to Labor's Director of Personnel McVeigh all of appellant's persistent 


inquiries as to whether he (Mr. North) ever had received the original 
of the memo addressed to him by the Secretary, and if so, how, when 
and why he had disposed of it; Labor's Director of Personnel McVeigh 
failed to honor appellant's request for the original of the memo (JA 

72 through 85). 


5. The Civil Service Commission Fails to Rule 
on the Authenticity of "A.J.G." 

Citing only the photocopy of the memorandum reproduced at JA 64, 
without comment on appellant's contention that said photocopy was in- 
admissible evidence, the December 11, 1962, decision of the Appeals 
Examining Office (Civil Service Commission) dismisses appellant's 
allegation that the Secretary of Labor's grievance-decision ("A.J.G.") 
is invalid. The Appeals Examining Office decision reads in pertinent 
part: 
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"In view of the statement of former Secretary of 
Labor, Arthur J. Goldberg, we find that the appellant 
did receive a Secretarial review of his grievance ap- 
peal and that his contention that he did not receive 
such a review must be dismissed." (JA 95) 


In his subsequent December 19, 1962, appeal to the Civil Service 
Commission's Board of Appeals and Review, appellant repeated his 
allegations of both the invalidity of the "A.J.G."' and the inadmissibility 
of the evidence introduced by Labor, at the request of the Civil Service 
Commission's Appeals Examiner, to authenticate it (Item (c), JA 109). 
The subsequent June 4, 1963, decision by the Board of Appeals and Re- 
view is silent on both these issues; the decision fails to acknowledge 
that the Secretary's grievance-decision (AJG) was the authority for the 
change in appellant's post of duty. Taking no note of the grievance or 
of the Secretary of Labor's grievance-decision, the Board of Appeals 
and Review decision says: "The Board considers much of the evidence 
and many of the representations in the record to be irrelevant or im- 
material." (JA 114) 


Il. The Discharge Action Proposed Is Different From 
the One Effected. The Civil Service Commission 
Refuses To Distinguish Between the Two Actions. 


1. The Action Proposed Against Appellant Is Removal 


In the first sentence of a letter dated May 14, 1962, the BLMR 
Commissioner notified appellant that it was "proposed to remove" him 
from his position in the Department of Labor because of his ''Failure 
to accept a new assignment." (JA 151) 


In a May 22, 1962, letter to the BLMR Commissioner about the 
Commissioner's May 14 proposal to remove him, appellant expressed 
concern over, among other things, the specific personnel action pro- 
posed, and over the Commissioner's use of the word "remove". Appel- 
lant noted that where the facts areas BLMR had previously represented 
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them, the personnel action prescribed by the Federal Personnel Man- 
ual is "Separation -- Failure to Accompany Activity to (Detroit, Mich- 
igan)."’ And appellant questioned the BLMR Commissioner's use of the 
word "remove," saying: 
"So that I may defend myself against the charge you are 
preferring against me, please advise explicitly whether 


Iam being removed or separated . . . Please explain 
fully.” (JA 154) 


2. Proposal of Removal is Cancelled and Replaced With 
Proposal of "Separation — Failure to Accompany 


Activity” 
The BLMR Commissioner thereupon cancelled his letter of May 
14, 1962, proposing to remove appellant, and replaced it with a letter 
dated June 6, 1962. The May 14 letter had started by advising that it 
was "proposed to remove" appellant; by contrast, the June 6 letter 
advised that it was "proposed to separate" appellant from his Depart- 
ment of Labor position (JA 157). 


The BLMR Commissioner followed his June 6 letter to appellant 
with a memorandum dated June 7, 1962, which reads in part as follows: 


"This is in reply to your memorandum of May 22, 1962, 
asking questions about my letter of May 14, 1962. 


"I have cancelled my letter of May 14, 1962 by the 
issuance of one dated June 6, 1962 ... In answer to 
your specific question, if the proposed separation takes 
effect, the Notification of Personnel Action SF-50, in 
item No. 12 [Nature of Action], would read 'Separation 
-- Failure to Accompany Activity to Detroit, Michigan’, 
as prescribed by Chapter R-1 of the Federal Personnel 
Manual.” (JA 160) 


The action proposed: In short, in his letter of June 6, 1962, ampli- 
fied by his memorandum of June 7, 1962, the BLMR Commissioner 
proposed to end appellant's employment with the Department of Labor 
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by effecting the following action: "Separation -- Failure to Accompany 
Activity to Detroit, Michigan." (Compl. & Ans. Pars. 19, JA 10, 21) 


In his letter of August 1, 1962, the BLMR Commissioner told appel- 
lant: ". .. it has been found that the charge of failure to accompany 
your activity to Detroit, Michigan is sustained. . ."" (JA 41) 


3. The Action Effected Against Appellant Is Removal 


The action effected: Appellant's employment with the Department 
of Labor was ended by the Department as of August 3, 1962. The action 
effected was '"Removal"'; the ''Removal" action was effected by the De- 
partment by means of a Standard Form 50 (Notification of Personnel 
Action SF-50) dated August 1, 1962 (Compl. & Ans. Pars. 23, JA 10, 
22). 


Item No. 12 (Nature of Action) of said Notification of Personnel 
Action SF-50 reads ""Removal."" (JA 43) 


4. Appellant Alleges to the Civil Service Commision, With 
Documentation, That the Action Effected Is More Severe 
Than the One Proposed; the Commission Fails to Dis- 


tinguish Between the Two Actions. 
Regarding the specific discharge action effected, the Board of 
Appeals and Review (Civil Service Commission) decision of June 4, 
1963, says only: 


"Since the circumstances in your case make clear that 
you were in fact discharged, the standard terminology, 
whether ‘Removal’ or ‘Separation -- Failure to accom- 
pany activity to Detroit, Michigan,' used for reporting 
your discharge on the official notification of personnel 
action is found by the Board to be inconsequential to the 
determinations necessary for the proper adjudication of 
your appeal under Section 14.'" (Emphasis soars (JA 
117) 
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Pertinent excerpts from the transcript of the December 15, 1965, 
hearing in the District Court on the Government's motion for summary 
judgment follow: 


"MR. HANDLER: ... The removal action effected 
against plaintiff is more severe than both the prescribed 
action for my offense, which was failure to go to Detroit, 
and it was more severe than the action proposed. The 
proposed action was the prescribed action, 'Separation 
- Failure to accompany your activity." 


"After proposing the prescribed action, defendants 
removed plaintiff rather than effecting the prescribed 
action. 


"Moreover, in the original letter of notice to plain- 
tiff advising him that charges were being preferred 
against him, the word 'removal' was used. Plaintiff 
questioned defendants about the word 'removal' and 
pointed out that removal is not the action prescribed 
for plaintiff's alleged offense. 


"Defendants recognized the materiality and the 
validity of plaintiff's complaint by changing their 
letter of notice and changing the proposal to remove 
plaintiff to one of proposal to separate him for failure 
to accompany activity. 


"Despite that when the action was actually ef- 
fected, it was the action of removal." (JA 224) 


"MR. HANDLER: ... Plaintiff alleged specif- 
ically that he was 'removed' rather than 'separated 
for failure to accompany activity to Detroit.' 


"Plaintiff alleged that the action effected was 
more severe than the action proposed and more severe 
than the action prescribed. [7] 


2 See items (d), (e), JA 45; 
See lower half JA 174 to top JA 176; JA 179; 
See 2nd, 3rd, 4th pars. of JA 214. 
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"The Civil Service Commission has never given 
their finding on that contention. They have never rec- 
ognized the question. I consider that a procedural de- 
fect. Not only did I not get an answer to my complaint, 
I didn't get recognition of it. 


"And the same is true of virtually every allegation 
of defect that I have made."’ (JA 225) 


"MR. ZIMMERMAN: I just wanted to correct one 
thing, Your Honor. 


"The Civil Service Commission, in its decision, 
did treat the claim respecting removal or other, and 
it appears on page 13 of our summary of facts. ‘It says, 
‘Since the circumstances in your" -- that is plaintiff's 
-- 'case make clear that you were in fact discharged, 
the standard terminology whether "Removal" or '"Sepa- 
ration - Failure to accompany activity to Detroit, Michi- 
gan,"' used for reporting your discharge on the official 
notification of personnel action is found by the Board to 
be inconsequential to the determinations necessary.' 


"MR. HANDLER: May I comment on that, Your 
Honor?" (JA 225, 226) 
* * * ‘ 

"(Mr. Handler:] Now, the sentence that defense coun- 
sel has just read is a flagrant fraud. Without pointing to 
the facts in the case of the record, I can tell you what the 
record will show if it is inspected carefully. 


"This sentence indicates that the Civil Service Com- 
mission found it inconsequential, whichever . . .termin- 
ology . . . was uSed to report the action. The fact is that 
these terminologies are actions and the question is not 
which action was reported; the question is which action 
was effected. 


"The Civil Service Commission has never even -- 
rather, the Board of Appeals and Review decision, and 
that is the decision from which this sentence is ‘quoted, 
that decision never recognizes that the plaintiff was 
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actually 'removed.' It never recognizes that the action 
effected against plaintiff is a removal rather than sepa- 
ration for failure to accompany activity, and it never 
recognizes that the question is: Is it of any consequence 
which of those two actions was effected? 


"They tell the Court here and they told me in their 
decision, it is of no consequence which action was re- 
ported. 


"Moreover, in this sentence they say as reported 
on the official notification of personnel action. Now, 
elsewhere in the record, the Court will find that that 
terminology ‘official notification of personnel action’ 
is actually an instrument that effects an action and that 
the terminology used on this paper was not merely re- 
porting an action, it was effecting it and that it effected 
a removal rather than ‘Separation - Failure to accom- 
pany activity to Detroit.'. And the question is, is the ef- 
fecting of that action rather than the other action of con- 
sequence ? 


"So that this sentence, I say, is a fraud because it 
attempts to mislead. 


"THE COURT: Well, I will take that into consid- 
eration. 


"MR. HANDLER: Thank you, Your Honor. 


(Whereupon, the hearing on motion was concluded.)" 
(JA 226, 227) 
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IV. Appellant Alleges to Civil Service Commission 
That, Instead of the Prescribed Ten Days to 
Answer the Proposal He Be Separated, He: Was 
Allowed Only Three Days. The Commission 
Fails To Rule on Appellant's Allegation or the 
Basis Thereof. 


1. Appellant Seeks Clarification Of: "'. . . the Secretary 
[of Labor] affirmed that your post of duty [is] Detroit... ." 


The BLMR Commissioner's letter of June 6, 1962, proposing ap- 
pellant's separation reads in part as follows: 


"You have the right to answer this charge eee 
and in writing . . . If you wish to answer the charge 
personally after answering it in writing . . . you must 
so state in your written answer to the charge. You will 
have ten calendar days after the day you receive this 
letter in which to make written answer to the charge... 
If You ask for an opportunity to answer the charge per- 
sonally, you will be advised of the time and place for 
your personal reply."" (JA 158) 


Concerning the letter quoted immediately above, ina memorandum 
to the BLMR Commissioner dated June 12, 1962, cae wrote in 
part as follows: 


"8(b) ... In your letter of June 6 fabOBOeine appel- 
lant's discharge], you state: ‘After the Secretary af- 
firmed that your post of duty was Detroit, you were di- 
rected by memorandum of April 23, 1962 (from Mr. 
Kleiler, Acting Commissioner of BLMR) to report to 
the Area Director, Detroit, Michigan on May 7, 1962.' 
I was not aware that the Secretary had so affirmed. 
Please advise me, specifically, how and when the Se- 
cretary affirmed, before April 23, 1962, that my post 
of duty was Detroit? Please furnish documentary evi- 
dence ? 
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"Until I receive a satisfactory answer to this 
memo, particularly to item #8(b) immediately above, I 
shall assume that the running of time is suspended, re- 
garding the due date of my answer to your letter of June 
6, 1962." (JA 163) 


2. Appellant Requests Reasonable Time to Answer 
Charges Preferred Against Him 


When the BLMR Commissioner had failed to answer the memoran- 
dum just quoted, appellant wrote to the Commissioner on June 21, 1962, 
asking that he replace the discharge proposal letter of June 6, 1962, so 
that appellant might have reasonable time to answer the charges pre- 
ferred against him (JA 164). 


But in a later memorandum dated June 28, 1962, the BLMR Com- 
missioner did answer, among other things, item 8(b) quoted two para- 
graphs above as well as the request cited immediately above, by saying 
in part as follows: 

"8(b)' The Standard Form 50 'Notification of Personnel 
Action' indicating that your post of duty is Detroit is 
an official action of the Secretary of Labor in accord- 


ance with his delegation of authority to the Director of 
Personnel. 


. There is no mandatory requirement in the Federal 
Personnel Manual that the letter of June 6, 1962 be 
withdrawn."" (JA 167) 

In an answering memorandum of July 5, 1962, appellant said: 
"This is not my answer to the charges you have preferred against me." 
Appellant again asked that the June 6, 1962, letter preferring charges 
against him and proposing his separation be replaced, or at least fur- 
ther clarified. And appellant noted that even if this were not done, he 
should be allowed a new minimum answering period in recognition of 
the changes effected by the BLMR Commissioner's memorandum of 
June 28, 1962, a portion of which is quoted in the preceding paragraph. 
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Of the BLMR Commissioner's explanation 8(b) quoted in the preceding 
paragraph, appellant's July 5 memorandum said: 


"1. Your letter of charges of June 6, 1962, states that be- 
Sore I was advised by memo of April 23, 1962, to report 
to Detroit on May 7, the Secretary had affirmed that my 
post of duty was Detroit. In my memo to you of June 12, 
1962, I requested particulars regarding the Secretary's 
aforementioned affirmation prior to April 23, 1962. In 
item #8(b) of your memo of June 28, 1962, you give me 
your answer: namely, the Secretary's affirmation was 
by means of Standard Form 50. 


"But the change of my duty station to Detroit, ef- 
fective May 6, 1962, is documented by a Standard Form 
50 dated April 26, 1962. I believe you will agree, Mr. 
Commissioner, that April 26, 1962, is after rather than 
before April 23, 1962. For this reason, and others which 
time does not permit me to discuss, in your letter of 
June 6, 1962, in citing the Secretary's affirmation, before 


April 23, 1962, of Detroit as my post of duty, you could 
not have had Standard Form 50 in mind. 


"Whether you choose merely to amplify, or to re- 
place, your letter of charges of June 6, 1962, please ad- 
vise me specifically what you had in mind when, in that 
letter, you said: ‘After the Secretary affirmed that your 
post of duty was Detroit, you were directed by memoran- 
dum of April 23, 1962 to report to the Area Director, De- 
troit, Michigan on May 7, 1962.' The answer you give in 
item #8(b) of your memo of June 28, 1962, is incredible." 
(JA 169) 
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3. Appellant Illustrates to Civil Service Commission How 
He Allegedly Received Not Ten, But Three Days, to 
Answer Labor's Separation Proposal. 


Item No. 1 quoted immediately above from appellant's July 5mem- 
orandum was answered by the BLMR Commissioner's memorandum of 
July 18, 1962, as follows: 


"1. The referenced statement summarizes a chain of 
events beginning with the recommendations approved 

by the Secretary on March 30, 1962, which did not over- 
turn my decision of October 9, 1961 assigning you to 
Detroit, and ending with the facts stated in the first para- 
graph of Mr. Kleiler's memorandum of April 23, 1962." 
(JA 172, 173) (For Mr. Kleiler's memorandum, see JA 
32, 33; Mr. McVeigh alluded to therein was the Director 
of Personnel.) 


The same memorandum of July 18, 1962, from the BLMR Com- 
missioner noted that of appellant's prescribed ten days for answering 
the proposal he be separated, only one remained. The memorandum 
extended the answering period by two days, noting that after the receipt 
of the Commissioner's memorandum of July 18, 1962, appellant thus 
had three days in which to answer the proposal he be separated (JA 
172). Appellant did not answer (Compl. & Ans. Pars. 22, JA 10, 21). 


4. Appellant's Explanatory Testimony 


At his Civil Service Commission hearing, under oath, appellant 
testified that he had received the BLMR Commissioner's memoran- 
dum of July 18, 1962, on a Friday, so that the one remaining day for 
answering fell on a Saturday. Of the BLMR Commissioner's two-day 
extension, appellant testified: 


"What that did was extend the due date from Saturday to 
Monday, which would have happened in any event, so the 
Commissioner, there, gives me nothing, but the point 
actually is this, that he is not giving me another 10 days 
from the last explanation to answer his letter of pro- 
posal." (JA 177) 
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About the BLMR Commissioner's foregoing July 18, 1962, explana- 
tion of the Secretary's alleged affirmation of appellant's transfer to 
Detroit: appellant testified under oath to the Civil Service Commission 
that: ''... I don't know what the man is talking about.", that the cited 
Secretary's recommendations of March 30, 1962, "was a decision not 
to send me to Detroit.'' (Emphasis added -- JA 176); that the explana- 
tion had told him nothing, that it had apparently been an attempt to re- 
tract Labor's allegation that the Secretary had affirmed appellant's 
transfer, and that until appellant had received said "retraction" in the 
BLMR Commissioner's memorandum of July 18, 1962, he “had re- 
frained from answering" the proposal he be separated "until I knew 
what he meant when he said that the Secretary affirmed that my post of 
duty was Detroit."" (JA 176-178) Appellant further testified under oath: 
", .. Ican sincerely say that up until that time, I was actually waiting 
before making my answer to find out what was meant in the letter of 
charges when it said the Secretary had affirmed my transfer.” (JA 
212) 


5. Civil Service Commission Fails to Rule on Appellant's 
Allegation, Or the Basis Thereof, That He Received Only 


Three Days to Answer Separation Proposal 


Both the Appeals Examining Office decision of December 11, 1962, 
and the subsequent Board of Appeals and Review decision of June 4, 
1963, find that appellant received the prescribed ten days for answering 
the proposal to separate him. But in doing so, neither decision rules 
on, or acknowledges, either appellant's specific contention, or the stated 
basis thereof, that he had received only three days (JA 92, 117-118). 
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V. Proceedings Below 


On February 5, 1964, plaintiff-appellant filed his Complaint (JA 5). 
On April 6, 1964, the Government filed its Answer (JA 20). 


Included in the Complaint were allegations that the Civil Service 
Commission decisions were frauds and part of an "elaborate scheme 
by the Civil Service Commission to defeat the Veterans' Preference 
Act and the regulations promulgated thereunder."' (JA 15) The identity 
of the persons who authored and approved those Civil Service Commis- 
sion decisions was sought by plaintiff-appellant in interrogatories filed 
March 24, 1965 (JA 23). The interrogatories were served personally 
on March 24, 1965 (JA 2). 


Fifteen days later, on April 8, 1965, the Government filed and 
served its opposition to the interrogatories and its motion for a pro- 
tective order holding in abeyance all discovery -- including the inter- 
rogatories already served -- until after disposition of the Govern- 
ment's motion for summary judgment then "in process of preparation" 
(JA 24). 


Thereafter, on Thursday, May 6, 1965, the Government filed and 
served by mail its promised motion for summary judgment (JA 27, 2). 
Two work-days later, on Monday, May 10, 1965, the Government's 
opposition to the interrogatories already served, and the Government's 
motion for a protective order, came on for argument before Judge 
Youngdahl -- the Court ruled in favor of the Government. Thereafter, 
on May 11, 1965, an Order granting the Government's motion for a pro- 
tective order was entered (JA 130, 123). 


Thereafter, appellant filed his opposition to the Government's mo- 


tion for summary judgment (JA 139); said motion came on for argu- 
ment before Judge Corcoran on December 15, 1965 (JA 221). On 
December 17, 1965, the Court below ruled "Motion of defendant for 
summary judgment granted" (Notice of this December 17, 1965, ruling 
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is inadvertently omitted from the Joint Appendix.), and on January 5, 
1966, the Court entered its Order granting said motion for summary 
judgment (JA 229). 


The Order granting the Government's motion for summary judg- 
ment is not supported by findings of fact and conclusions 'of law. Be- 
fore and after said Order was entered (on January 5, 17, 27, 1966), 
plaintiff-appellant motioned the Court below for such findings and con- 
clusions (JA 227, 230, 233). Said motions were denied on January 20 
and February 8, 1966 (JA 232, 235). 


A notice of appeal was filed on March 27, 1966 (JA 236). 
STATUTE, REGULATIONS, RULES, AND FEDERAL 
PERSONNEL MANUAL PROVISIONS INVOLVED 


The statute involved in this appeal is Sec. 14, Veterans' Prefer- 
ence Act of 1944, 58 Stat. 390, 5 U.S.C. 863, and Sec. 19 of the same 


Act; the regulations involved are Title 5, Code of Federal Regulations, 
Secs. 22.203 and 22.401; the rules involved are Rules 30(b) and 33, 


F.R.C.P., and various pages of the Federal Personnel Manual. Perti- 
nent portions of each are set forth as follows: 


Statute — Appendix "A" afra 

Regulations — Appendix "B" infra 

Rules — Appendix "C" mfra 

Federal Personnel Manual — Appendix "D" mfra 


28 


STATEMENT OF POINTS 


A. Appellant, Not the Government, Is Entitled to 
Judgment as a Matter of Law. 

I Since the discharge action proposed against appellant was dif- 
ferent from the one ultimately effected, the Civil Service Commission 
violated its own procedural requirements of the Veterans' Preference 
Act when it refused to rule on the comparative severity of the two ac- 
tions. 


II In removing appellant, the Department of Labor violated the 
Civil Service Commission's express procedural requirements of the 
Veterans' Preference Act by effecting a more severe action than the 
one proposed. 


Ill In removing appellant, the Department of Labor deliberately 
gave him none of the required time for "answering" reasons for "such 


proposed action." (Sec. 14, Veterans’ Preference Act.) 


IV In removing appellant, the Department of Labor deliberately 
gave him none of the required "30 days' advance written notice . . . [of] 
such proposed action. " (Sec. 14, Veterans' Preference Act.) 


V In removing appellant for his failure to report to a new post of 
duty, Labor exceeded its legal discretionary authority by effecting a 
more severe consequence than that prescribed by the Federal Person- 
nel Manual. The Civil Service Commission failed to reach the ques- 
tion. 


VI In removing appellant, Labor allowed him only a small part of 
the prescribed time for answering reasons for the proposed action. 
The Civil Service Commission failed to reach the question. 


VII Appellant's transfer from Washington, D.C. to Detroit was 
unauthorized, unlawful, and fraudulent; hence appellant's failure to 
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honor said transfer is not such cause for his removal "'... . as will 
promote the efficiency of the service..." (Sec. 14, Veterans’ Pre- 
ference Act.) 


VII In adjudicating appellant's appeal of his removal, the Civil 
Service Commission failed to honestly and in good faith consider cer- 
tain specific evidence which, after its submission by appellant, became 
"missing." The Commission's required approval of appellant's re- 
moval is therefore invalid. (Sec. 14, Veterans’ Preference Act.) 


IX The Appeals Examining Office decision of December 11, 1962, 
and the Board of Appeals and Review decision of June 4, 1963 — the 
Civil Service Commission's "findings and recommendations" sustaining 
appellant's removal — are demonstrably fraudulent. Appellant's re- 
moval is therefore unlawful. (Sec. 14, Veterans' Preference Act) 


B. There Is a Genuine Issue as to a Material Fact. 


X Since the Government's objections to the employee's interroga- 
tories and/or its motion for a protective order were untimely and un- 
seasonable, and since the Government failed to show good cause for a 
protective order, the lower Court erred in granting the Government's 
motion for a protective order. 


XI Since the Civil Service Commission's good faith in adjudicating 
appellant's appeal to it was at issue, granting the Government's motion 
for summary judgment was error. 


SUMMARY OF ARGUMENT 


Appellant reaches this Court without answers to, or even acknowl- 
edgment of, his allegations of error originally made to the Civil Serv- 
ice Commission. 


The facts are not in dispute. The applicable law is clear. But the 
Civil Service Commission evaded answering, or even acknowledging, 


30 


any of the errors alleged by appellant. And, in granting summary judg- 
ment to the Government, the lower Court omitted to make, and denied 
plaintiff-appellant's motions for, findings of fact and conclusions of 
law. 


This is a simple case. Employee was transferred by the Depart- 
ment of Labor (Labor) from Washington, D.C., to Detroit. He failed to 
accept the transfer. Such a failure is proper grounds for discharge. 
Employee was thereupon discharged. Procedural requirements were 
duly observed. This is the substance of the Civil Service Commission's 
findings. 

But in his appeal to the Commission, the employee made numer- 
ous allegations of error, documentarily supported, any one of which 
would serve to invalidate his removal, none of which the Commission 
has in fact acknowledged. Space permits mention here of only a few. 


For example: The specific discharge action effected against appel- 
lant (removal) is more severe than the discharge action proposed (sep- 
aration - failure to accompany activity), more severe than the dis- 
charge action prescribed by the Federal Personnel Manual for appel- 
lant's offense of failure to accept a transfer. (The proposed action was 
the prescribed action.) Moreover, in its original notice to employee, 
Labor had proposed the more severe removal. Employee had objected 
that it was not the prescribed action. Labor agreed. Three weeks 
after making it, Labor cancelled its proposal to remove employee; it 
substituted, instead, a proposal to separate employee for failure to 
accompany activity to Detroit "as prescribed by . . . the Federal Per- 
sonnel Manual." (Statement of The Case, Part III - 2) 


But without warning or further notice, when the discharge was 
effected, it was the more severe punitive action, removal, the proposal 
of which Labor had cancelled (Statement of The Case, Part III - 3). 
Thus employee-appellant received neither the 30 days' notice of, nor 
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the opportunity to answer reasons for, the adverse action of removal. 


Said notice and opportunity are required by Sec. 14 of the Veterans’ 
Preference Act (5 USC 863). The Civil Service Commission's answer 
to these allegations? Evasion and double talk, masquerading as an 
answer, but failing in fact even to acknowledge the questions raised. 
But the masquerade did, apparently, beguile defense counsel (JA 224- 
227). 


And even if prescribed discharge procedures were duly observed 
— the transfer directive, the failure to obey which is the stated reason 
for appellant's removal, was unauthorized and fraudulent. Since em- 
ployee-appellant had appealed his transfer, Labor's regulations re- 
quired that the Secretary of Labor approve it (Compl. and Ans. Pars. 
9, 11; JA 7, 21). The Secretary's ostensible approval was evidenced by 
his signed initials. But the initials were forged. 


Later, at the Civil Service Commission's request, said forgery 
was "authenticated" by another document "'signed"’ by the Secretary of 
Labor. The latter document, inadmissible under Civil Service Com- 
mission regulations, is a transparent fraud. The Civil Service Com- 
mission's answer to these allegations? No answer (Statement of The 
Case, Part II). 


Employee's refusal to honor his transfer was a refusal to become 
a party to these and other frauds. Rather than being such cause for his 
discharge ". . . as will promote the efficiency of the service . . ." (Sec. 
14, Vet. Preference Act), said refusal was itself an act calculated to 
promote the efficiency of the service. 


Incredible though it seems, the foregoing is merely illustrative. 
And, as is every material statement made by appellant in the instant 
Brief, it is documented and supported by the record. 
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ARGUMENT 
A. 
APPELLANT, NOT THE GOVERNMENT, IS ENTITLED 
TO JUDGMENT AS A MATTER OF LAW 


I 


Since the Discharge Action Proposed Against Appel- 
lant Was Different From the One Ultimately Effected, 
the Civil Service Commission Violated Its Own Pro- 
cedural Requirements of the Veterans' Preference 
Act When It Refused To Rule onthe Comparative Sev- 
erity of the Two Actions. 


I 


In Removing Appellant, the Department of Labor 
Violated the Civil Service Commission's Express 
Procedural Requirements of the Veterans’ Pre- 
ference Act by Effecting a More Severe Action 
Than the One Proposed. 


1. Introduction 


For the pertinent facts, generally, see Statement of the Case, Part 
Ti. 


This defect in appellant's discharge concerns the distinction between 
the personnel action proposed against appellant — separation for fail- 
ure to accompany activity to Detroit (Compl. & Ans. Pars. 19, JA 10, 
21) — and the one ultimately effected — removal (Compl. & Ans. Pars. 
23, JA 10, 22). Appellant will here prove: The proposed action is not 
punitive — it leaves the employee in a preferred status as to reemploy- 
ment when vacancies occur in the geographical area of his preference. 
But the effected action is punitive — it brands the employee as unde- 
sirable for reemployment because of past "misconduct, delinquency, 
unsatisfactory performance of duties .. ." 


The action originally proposed against appellant by Labor was the 
punitive removal. Appellant objected that, under the circumstances 
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cited by Labor, this action was not appropriate. Labor agreed. Three 
weeks after making it, Labor cancelled its proposal to effect a removal 
against appellant, substituting for it a proposal to effect a separation 
for failure to accompany activity to Detroit "as prescribed by Chapter 
R-1 of the Federal Personnel Manual." 


But when appellant was discharged, the action effected was the 
punitive removal, the proposal of which it had cancelled. In adjudicat- 
ing appellant's appeal to it, the Civil Service Commission refused to 
acknowledge the foregoing facts. It refused to acknowledge the Federal 
Personnel Manual's express provision that when an adverse action is 
effected against an employee, it may not be a more severe action than 
the one proposed. 


2. The Adverse Action Effected May Not Be More 
Severe Than the One Proposed. 


Appellant and the Government agree that the controlling law here 
is Section 14 of the Veterans' Preference Act of 1944 (JA 114). The 
said Section 14 is implemented by Part 22 of the Civil Service Com- 
mission Regulations (5 CFR 22). 


Regarding the procedural requirements of Part 22: Page S-1-3 of 
the Federal Personnel Manual reads in pertinent part: "Section 5 [of 
Chapter S-1, Federal Personnel Manual] gives specific’ procedural 
requirements of Parts 9and 22 ofthe Commission's regulations. These 
state the manner in which the agency must proceed in taking actions 
which are adverse to employees who are covered by Parts 9 and 22." 
(Emphasis supplied.) Continuing at page S-1-4, the Federal Personnel 
Manual reads: "Strict adherence to any applicable procedure . . . re- 
quired by the Commission's . . . regulations is an essential phase of 
the agency's responsibility." And Appendix C to the cited Section 5 of 
Chapter S-1 (at page S$-1-31) reads in pertinent part: "The steps out- 
lined below must be followed in taking any of the personnel actions dis- 
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cussed in Section 4. . . against an employee eligible for veteran pref- 
erence ...'' (Emphasis supplied.) Finally, the cited Section 4 of Chap- 
ter S-1 does in fact, at pages S-1-15 and S-1-17, discuss the specific 
action proposed against appellant (Separation — Failure to Accompany 
Activity) as well as the one effected (Removal).° Thus we see that the 
procedural requirements of appellant's removal are found in Appendix 
C to Section 5, Chapter S-1 of the Federal Personnel Manual. Here is 
found the manner in which the Department of Labor ''must proceed" 
with "strict adherence” to prescribed procedure in taking ''steps .. . 
[which] must be followed" in removing appellant. 


Regarding the specific procedures prescribed, the said Appendix 
C to Section 5 of Chapter S-1, at pages S-1-31 to S-1-33 of the Federal 
Personnel Manual, reads in part: 


"A. The employee must be notified in writing of the 
action proposed... 


B. 
* OK OK 

C. The employee must be furnished a written deci- 
sion on the proposed action ... When appro- 
priate, the proposed action may be withdrawn or 
a less severe action may be substituted without 
making it necessary to issue a new notice of pro- 
posed action. The agency may not, however, sub- 
stituteamore severe action than the one originally 
proposed, nor may it rely on charges or reasons 
which were not stated in the initial notice; any 
such change will require that the entire procedure 
be started anew." (Emphasis in the o7viginal.) ¢ 


3 The cited discussion is quoted in part at Item 4A below of the instant Parts 
I, 0. 


4 Included in the District Court record, but inadvertently omitted from the 
Joint Appendix, is appellant's quote of the emphasized material to the Civil Serv- 
ice Commission, where it was noted with particularity by the Appeals-examiner. 
See Government Exhibit "B," pp. 57-58. 
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The last sentence just quoted makes it crystal clear that there has 
been a violation of prescribed procedures, which "must be followed in 
taking the personnel action" effected against appellant, zf in fact the 
action effected against applicant is more severe than the one originally 
proposed. It necessarily follows, therefore, that if the action proposed 
and the one subsequently effected are two different actions, their com- 
parative severity must be evaluated. 


3. The Personnel Action Proposed Against Appellant and 
the One Subsequently Effected Are Two Different Actions. 
The Civil Service Commission's Refusal to Evaluate: 
Their Comparative Severity Renders Appellant's Removal 
Unlawful. 


ee 


The discharge action effected against appellant is admittedly dif- 
ferent from the one proposed (Compl. & Ans. Pars. 19, 23, JA 10, 21, 
22). The Civil Service Commission was thus obliged to rule on whether 
the two actions differed in severity, and if they did, whether the one 
effected is the more severe of the two, in violation of the rule estab- 
lished at Part 2 immediately above. The Commission's refusal to so 
rule (Statement of the Case, Part III 4) renders appellant's removal 
void. (An implied contention that Section 14 of the Veterans’ Pref- 
erence Act does not require the Commission to distinguish between 
different discharge actions, which may be read into the sentence just 
cited from the Commission's Board of Appeals and Review decision, 
is disposed of at Part III, IV, 3 below of the instant Argument. 


4. The Action Effected Against Appellant (Removal) Is in 
Fact More Severe Than the One Proposed (Separation - 
Failure to Accompany Activity). 


The truth of caption 4 immediately above was demonstrated to the 
Civil Service Commission by appellant in uncontradicted sworn testi- 
mony, citing relevant Federal Personnel Manual pages (2nd, 3rd, 4th 
pars. of JA 214; JA 174, 175, 179). 
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That the action effected (Removal) is in fact more severe than the 
one proposed (Separation - Failure to Accompany Activity) is also 
established here conclusively by direct reference tothe Federal Per- 
sonnel Manual: 


A. Terms Defined 


(a) "Separations" is defined by the Federal Personnel Manual as 
follows: ''Personnel actions which result in the loss of an employee 
from the agency." The term is all inclusive. Some of the specific 
kinds of separations listed under this definition are: Death; Removal; 
Resignation; Retirement; Separation - Abandonment of Position; Sepa - 
ration - Disability; Separation - Failure to Accompany Activity (Fed- 
eral Personnel Manual, pp. R-1-14, R-1-14.01, dated respectively 
July 19, 1960, and May 25,1959). (See also JA 107, sentence in paren- 
theses at end of page.) 


(b) "This action [Separation -- Failure To Accept New 


Assignment] is appropriate for use when an agency has 
found it necessary to assign an employee to a position 

in a different geographical or organizational location, 
and the employee refuses to accept the new assignment." 
(Federal Personnel Manual, p. S-1-16). 


(c)'*This action [Separation -- Failure To Accompany 
Activity] is appropriate for use when it is necessary 
to separate an employee . . . who fails to accompany 
his position when it is moved to another organizational 
or geographical location. The employee's failure to 
accompany his position in such a transfer of function, 
does not automatically terminate his services, nor 
make any resulting separation voluntary. Therefore, 
it is necessary to comply with appropriate procedures 
in separating the employee, rather than processing 
the separation as a resignation or abandonment." 
(Federal Personnel Manual, Page S-1-17.) 


(d) "Removalisthe action taken to separate an employee 
for misconduct, delinquency, unsatisfactory performance 
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of duties, or other reasons personal to the employee 
which warrant separation and which are not specifically 
and completely covered by one of the other types of ac- 
tion." (Federal Personnel Manual, Page S-1-15) 5 


By definition, therefore, removal — the action effected against appel- 
lant — is a more severe action than the other two just defined: one, 
(c) the action proposed against appellant; the other, (b), included here 
only as incidental information, the action appropriate if'in fact only 
appellant, but not his function or activity, were transferred. At another 
place in the Federal Personnel Manual, the action of removal is com- 
pared with still another action, "termination," as follows: 

"Termination 

x ke * 


"Termination is not the proper action to separate an 
employee because of gross inefficiency, poor deport- 
ment, or other deficiencies personal to the employee 
that warrant removal. A person... may be sepa- 
rated by 'Termmation' for causes not serious enough 
to warrant removal... .". (Emphasis supplied.) (Fed- 
eral Personnel Manual Page S-1-17, 18) 


The Federal Personnel Manual again demonstrates the severity of 
a removal action (as compared with other separation actions) by the 
following examples it provides of remarks that might be entered ona 
Standard Form 50, Notification of Personnel Action, appropriate to the 
specific action of removal: 
"*Employee was arrested and booked on charges of dis- 
turbing the peace and destruction of property; jailed 


overnight; his name and the charges against him were 
reported by a newspaper;' ‘unexcused tardiness on 11 


5 Appellant's quote to the Civil Service Commission of this: ‘provision of the 
F.P.M. is in the District Court record, but inadvertently omitted from the Joint 
Appendix. See Government Exhibit ''B," pages 16, 264. 
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occasions within 30 day period,' "Reported to work in- 
toxicated 5 times during June, 1961,' 'Employee applied 
for and received 19 days' sick leave; records of a pri- 
vate company showed that it had employed him on each 
of the 19 days." (Federal Personnel Manual, Page R-1- 
34.19) (Appellant cited this provision of the F.P.M. 

and quoted part of it to the Civil Service Commission - 
JA 175.) 


B. Consequences of the Personnel Action Effected 
Against Appellant, as Compared With Those of 


the Personnel Action Proposed, 
The Federal Personnel Manual tells of the more severe conse- 
quences to an employee who is removed rather than separated for fail- 


ure to accompany activity. A removed employee is inhibited in, if not 
prevented from, gaining Federal reemployment, while an employee 
separated for failure to accompany activity enjoys a preferred status 


in seeking Federal reemployment. 


(a) Consequences of Removal: 

"Any removal action demands the exercise of re- 
sponsible judgment so that an employee will not be pe- 
nalized out of proportion to the character of the offense. 
This is particularly true in the case of a career em- 
ployee with a previous record of completely satisfactory 
service. 


"In order that undesirable reemployment may be 
prevented, it is important that the special report of 
removal actions prescribed in Chapter R-1 be sub- 
mitted on a timely basis." (Emphasis supplied.) (Fed- 
eral Personnel Manual, Page S-1-15) 


The special report just alluded to, for preventing undesirable re- 
employment, is prescribed by Chapter R-1 of the Federal Personnel 
Manual as follows: 


"Submission of Notification of Personnel Action to 


the Central Office of the Commission. 
* kK 
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"Time of submission. — All required notifications of 
personnel action as covered by the table must be sub- 
mitted to the Civil Service Commission once a2 month 
on a current basis, except [Emphasis in the original] 
that notifications of the following actions must: be sub- 
mitted as soon as the action takes place: 


(1) Removals; 

(2) Resignations while charges are pending or to 
avoid preferment of charges; 

(3) Separations for disability or disqualifications; 
(4) Any other separation when the circumstances 
reflect on the employee's suitability for reem- 
ployment..." (Except as noted, emphasis supplied) 
(Federal Personnel Manual, Page R-1-7, dated 
April 14, 1961) (Shortly before appellant's removal, 
the special notification of removal, etc., just de- 
scribed had been deleted from the Federal Person- 
nel Manual requirements -- Page R-1-7, dated May 
1, 1962 -- not because of any change in the nature 
of the various personnel actions, but because the 
normal monthly reporting requirements described 
above had been accelerated so that the Commission 
had to be notified of all reportable personnel ac- 
tions "no less frequently than the last work day of 
each week."’) 


(b) Consequences of Separation — Failure to 
Accompany Activity: ; 


In a program known as Separated Career Employee Program, the 
Civil Service Commission gives preferred reemployment status tocer- 
tain employees, separated from the Federal service, who are seeking 
Federal reemployment. The Federal Personnel Mamual beens its de- 
scription of that program thus: 


"This chapter outlines the assistance given by the 
Commission to help place employees who have been in- 
voluntarily separated or furloughed by reduction in 
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force, separated or resigned for failure to accompany 
a transferred function, or separated for failure to ac- 
cept new assignment to another commuting area. 

Such assistance is reserved to persons who have civil 
service status and who were separated while serving 
in tenure groups I or II."" (Emphasis Supplied. ) (Fed- 
eral Personnel Manual, Page X-4-1) ° 


In describing the specific assistance of "priority certification," 
the Federal Personnel Manual provides: 

"Former employees who were in group I or II in competi- 
tive positions when separated or furloughed by reduction 
in force, who were separated or resigned for failure to 
accompany a transferred function, or who were separated 
for failure to accept a new assignment to another com- 
muting area, are eligible for this benefit.” (Emphasis 
supplied.) (Federal Personnel Manual, Page X-4-2) 

Upon his removal, by the terms of the Federal Personnel Manual 
just quoted, appellant was not entitled to the benefits of the Separated 
Career Employee program only because a removal action is not one of 
the favored separation actions enumerated. Had the action proposed 
against appellant been the action subsequently effected, appellant would 
have satisfied all the prerequisites to enjoying the benefits of the Sep- 
arated Career Employee program. This is demonstrated thus: 


(a) Separation for failure to accompany a transferred function, 
one of the favored separation actions just cited, is synonymous with 
the action proposed against appellant, separation for failure to accom- 
pany activity, the "activity" being the "transferred function." For ex- 
ample, as quoted above in item A(c) of the instant item 4, the Federal 
Personnel Manual, in defining a separation for failure to accompany 
activity, speaks of an employee's "failure to accompany his position in 


. Appellant's quote to the Civil Service Commission of the first sentence is 
in the record (JA 174-175). 
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such a transfer of function .. ."" And the Commission's decision of 
December 11, 1962, reads in part: "The Commission's regulations 
provide for certain benefits in the form of assistance for employees 
who are separated for failure to accompany their activity." (JA 96) 


(b) Appellant had Civil Service status. (Alleged Complaint Para - 
graph 2, Admitted Answer Paragraph 2, JA 5, 20) 


(c) Appellant was separated while serving in tenure group I. 
(Item 6 of JA 43) 


(d) Appellant was in a competitive position: Appellant was a 
"classified civil service employee" (alleged and admitted, Complaint 
and Answer Paragraphs 2, JA 5, 20); "Competitive service’ shall have 
the same meaning as the words . . . ‘classified civil service'’; ''Com- 
petitive position' shall mean a position in the competitive service." 
(Federal Personnel Manual, Pg. Z1-211) 


5. Need the Dismissing Agency and the Civil Service 
Commission Distinguish Between Different Types 
of Discharge Actions? 


The question posed by the caption immediately above is discussed 
in the instant Argument at Part III, IV, 3 below. 


6. The Government Is Bound by the Federal 
Personnel Manual. 

"It shall be the authority and duty of the Civil Service Commis- 
sion . . . to make and enforce appropriate rules and regulations to 
carry into full effect the provisions, intent, and purpose of this act 

. ." (Veterans' Preference Act of 1944, Sec. 19, 5 U.S.C. 868) 


The Civil Service Commission's rules, regulations, and the pro- 
cedural requirements prescribed in the Federal Personnel Manual to 
implement them, are all binding upon both the Department of Labor and 
the Civil Service Commission. ".. . the Commission's authority and 
responsibility is to determine whether the employing agency accom- 
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plished the discharge in accordance with the procedural requirements 
of the law and regulations . . .".. (Emphasis added -- Board of Appeals 
and Review decision, JA 117) 


And see Watson v. United States, 162 FS 755, 142 Ct. Cl. 749 
(1958), and the Supreme Court decision cited therein, Service v. Dulles, 
354 U.S. 363, 77 S. Ct. 1152 (1957). In each of the cases just cited, 
employee discharges were held invalid because they violated proce- 
dural requirements not of a statute, but of regulations promulgated at 
the discretion of the employing agency and/or the Civil Service Com- 


mission. 


Since it is a more severe action than the one proposed, in violation 
of the express provisions of the Federal Personnel Manual, appellant's 
removal is unlawful and void. 


sua 


In Removing Appellant, the Department of Labor 
Deliberately Gave Him None of the Required Time 
for "Answering’’ Reasons for "Such Proposed 
Action." (Sec. 14, Veterans’ Preference Act of 
1944) 


IV 


In Removing Appellant, the Department of Labor 
Deliberately Gave Him None of the Required "30 
Days’ Advance Written Notice ... [of] Such Pro- 
posed Action.” (Sec. 14, Veterans’ Preference 
Act of 1944) 


1. Introduction 


For the pertinent facts, see Statement of The Case, Part III; these 
are the same facts cited at Parts I, II of the instant Argument. 


Appellant was deliberately and maliciously removed with no ad- 
vance notice of, and with no time to answer reasons for, his removal. 
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Each of these defects is a violation of Section 14 of the Veterans’ Pref- 
erence Act of 1944, 5 USC 863, and each renders appellant's removal 
void. : 


2. Since the Action Effected Is More Severe Than 
That Proposed, Appellant Received Neither Notice 
Of, Nor Time to Answer Reasons For, the Action 
Effected. 


It has been established (Part I, II 4 above of the instant Argument) 
that the action effected against appellant (removal) is more severe than 
the one proposed (separation - failure to accompany activity). It fol- 
lows that appellant was removed with no notice of, and with no time to 
answer reasons for, his removal. The statutory requirement of Sec- 
tion 14 of the Veterans’ Preference Act (5 USC 863) that there be 30 
days' notice of, and that there be reasonable time to answer reasons 
for, the discharge action proposed is not met if, without a new notice 
and a new opportunity to answer, there is effected a more severe ac- 
tion than the one proposed. 


For example: an employee might be notified of a proposal there 
be effected against him (as in the instant case) a discharge action that 
is not disciplinary in nature, that carries with it no stigma of miscon- 
duct or inefficiency, but which carries with it, instead, preferred status 
as to reemployment. To such a proposal, the employee might choose 
either to make no answer, or to make only a token answer. He has 
been denied both the requisite notice and the opportunity to answer, 
however, if in fact there is subsequently effected against him not the 
proposed discharge action, with its implied promise of preferred re- 
employment status, but one more severe, one carrying a stigma mak- 
ing reemployment impossible or unlikely, a proposal of which he would 
indeed have answered forcefully had he been given the prescribed no- 
tice and opportunity. 
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3. Need the Dismissing Agency and the Civil Service 
Commission Distinguish Between Different Types 
of Discharge Actions ? 


In its June 4, 1963, decision of appellant's appeal to the Civil 
Service Commission, the Board of Appeals and Review said in part: 
"Since the circumstances in your case make clear 
that you were in fact discharged, the standard ter- 
minology, whether 'Removal' or ‘Separation -- 
Failure to accompany activity to Detroit, Michigan, ' 
used for reporting your discharge on the official no- 
tification of personnel action is found by the Board to 
be inconsequential to the determinations necessary 
for the proper adjudication of your appeal under Sec- 
tion 14 [of the Veterans' Preference Act of 1944]." (JA 117) 
In the sentence just quoted (and it is the Board's only sentence on the 
matter), the Board's decision is concerned, irrelevantly, with which of 
two stated terminologies was used in reportimg the personnel action, 
rather than with appellant's stated concern over which of the two ac- 
tions was effected. 


Let us charitably assume, a7vguendo, that the Board was not evad- 
ing and deliberately confusing the issue, and that the quoted sentence 
demonstrates the Board's deficiency not in integrity or logic, but in 
the art of communication. Let us assume that the Board meant not that 
it is irrelevant no matter which of two terminologies was used in ve- 
porting the action, as it said, but rather that it meant it is irrelevant 
no matter which of the two actions was effected. 


Let us assume that the inarticulate Board meant to voice this pro- 
position: Section 14 of the Veterans' Preference Act does not require 
the Civil Service Commission, in adjudicating an appeal under that 
section, to make any distinction between different types of discharges. 
Such a proposition would contend that Section 14 describes the pro- 
tected action only as a "discharge," and that although they were dif- 
Jerent discharge actions, nevertheless the action proposed was a "'dis- 
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charge," the action subsequently effected was also a "discharge," so 
that the requirements of the statute have been met. The invalidity, on 
its merits, of that proposition is demonstrated by the example given in 
the second paragraph of Item 2 above of the instant Part Ill, IV. 


But the invalidity of the proposition is perhaps more graphically 
revealed when applied to a "suspension for more than thirty days," a 
personnel action covered by the same provisions of Section 14 as isa 
discharge. A Federal agency might notify an employee of a proposal to 
suspend him for thirty-one days; after the employee chooses not to 
exercise his statutory privilege of answering such proposal, the agency 
might then impose a suspension of a year. Since both the suspension 
proposed (with due advance notice and opportunity to answer), and the 
suspension subsequently effected, are, in the language of Section 14,a 
"suspension for more than thirty days," the Civil Service Commission 
would, adhering to the legal reasoning hypothesized in the preceding 
paragraph, find the action compatible with the Veterans' Preference 
Act. 


But a legal proposition giving such a result is clearly untenable. 
Notice toan employee of, and opportunity for him to answer, a proposal 
to suspend him for thirty-one days is obviously not the advance notice 
and opportunity to answer, as contemplated by Section 14, if the subse- 
quent suspension is effected not for the proposed thirty-one days, but 
for a year. 


And the difference between these two suspensions is only a small 
fraction of the difference between the two discharge actions involved 
in the instant case. Preferential reemployment consideration was 
promised by the action proposed, whereas the permanent brand of "un- 
desirable employee" was imposed by the action effected. 


4. The Defect Was Deliberately Perpetrated. 


Appellant had expressly notified the Department of Labor he was 
concerned that the action first proposed against him was removal 
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rather than the prescribed separation for failure to accompany activity. 
The Department had recognized the materiality of appellant's concern 
by cancelling its removal proposal, substituting instead a proposal to 
separate appellant for failure to accompany activity (Statement of The 
Case, Part IM, 1, 2, 3). 


Then, with no warning, the Department of Labor effected the re- 
moval action, the proposal of which it had cancelled. Since appellant 
had objected to the proposal he be removed as distinguished from the 
proposal he be separated for failure to accompany activity, it follows 
that his answer to the former proposal would have been more vigorous 
than to the latter. In short, by effecting an action the proposal of which 
had been cancelled in answer to appellant's objection, the Department 
of Labor gave appellant no time to answer a proposal of the action 
effected — there was in fact zo extant proposal or advance notice of 
the action effected. Moreover, the facts persuade that this violation of 
Sec. 14 of the Veterans' Preference Act was contrived, premeditated, 
and malicious (Statement of The Case, Part III, 2, 3). There is nothing 
in the record to show otherwise. 


Vv 


In Removing Appellant for His Failure To Report to a 
New Post of Duty, Labor Exceeded Its Legal Discre- 
tionary Authority by Effecting a More Severe Con- 
sequence Than That Prescribed by the Federal Per- 
sonnel Manual. The Civil Service Commission Failed 
To Reach the Question. 


1. Introduction 


The Civil Service Commission and the Department of Labor are 
bound by the provisions of the Federal Personnel Manual (FPM) (See 
the instant Argument, Part I, II, 6 above.) In exercising its undisputed 
discretionary authority to take corrective action for an employee's 
failure to report to a new post of duty, Labor may not legally exceed 
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the boundaries of its authority as set by the FPM. Since Labor did 
exceed those boundaries when it effected against appellant a discharge 
more severe than that prescribed, appellant's removal is without war- 
rant or sanction in law. 


2. Appellant Was Charged With Only One Offense: 
Failure to Accompany Activity to Detroit. 


The Federal Personnel Manual reads in pertinent part: 


"The employee must be furnished a written decision 


on the proposed action . 
x * * 


[The decision] must state which of the charges are 
relied on as the reason for taking the adverse ac- 
tion..." (FPM, Pg. S-1-33) 


Appellant was charged with, found guilty of, and removed because 
of, only one offense. Labor's letter of decision, dated August 1, 1962, 
reads in part: 
"'.. . it has been found that the charge of failure to ac- 
company your activity to Detroit, Michigan is sus- 
tained and therefore that removing you will promote 
the efficiency of the service. Accordingly, you are 
hereby notified that you will be removed effective ... 


August 3, 1962 .. . on the basis of that charge." (Em- 
phasis added, JA 41) ; 


3. The Action Effected Against Appellant Is More 
Severe Than That Prescribed by the Federal 
Personnel Manual. 


The action prescribed by the FPM for appellant's alleged offense 
is Separation — Failure to Accompany Activity; Labor had specifically 
advised appellant of this prior to removing him (Statement of The Case, 
Part III 2; for a definition of the prescribed personnel action, see the 
instant Argument, Part I, II 4A(c) above). The action proposed against 
appellant was the prescribed action just identified (Compl. & Ans. Pars. 
19, JA 10, 21). 
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It has already been established that the action effected (removal) is 
different from, and more severe than, the action proposed (Part I, II, 
3, 4 above of the instant Argument). And since we have just seen that 
the action proposed and the one prescribed are one and the same, it 
follows that the removal action effected against appellant is more severe 
than the action prescribed by the FPM. 


4. The Civil'Service Commission Failed to Reach 
the Question 


As established immediately above, two personnel actions are in- 
volved here: ' (a) separation — failure to accompany activity, and (b) 
removal. The firstis the action prescribed, the second the one effected, 
andthe question here concerns the disparity between the two. The Civil 
Service Commission's Board of Appeals and Review never reaches the 
question. In its decision, the Board categorizes the name of each of 
these two actions as "standard terminology." And in one sentence, the 
Board disposes of the entire question by solemnly finding it "inconse- 


quential” no matter which "standard terminology" was used in "report- 
ing" — as distinguished from effecting — appellant's discharge (State- 
ment of The Case, Part II 4). 


But the consequentiality of which of the two actions was actually 
effected? On this the Board, unfortunately, is silent (JA 117). 
5. Appellant's Removal Is Without Warrant or 

Sanction in Law 

Labor exceeded its legal discretionary authority when it removed . 
appellant. The removal is therefore void. If authority for this were 
needed, it might be found in a statement broadcast to the nation by one 
of the nominal defendants in the instant action: Chairman of the Civil 
Service Commission John W. Macy, Jr. 

"Every act of Government in our free society must have 


its authority in the law. Every Government officer and 
employee must scrupulously observe the law in the dis- 
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charge of his official duties. A Government based on 
law, and a people blessed with liberty and prosperity 
constitute the essence of a great society. Observance 

of the law by her citizens has made and will keep Amer- 
ica strong." (Mr. John W. Macy, Jr., Chairman of the 
Civil Service Commission, speaking in behalf of the Fed- 
eral Bar Association in support of its law enforcement 
program. A pre-recorded statement broadcast on radio 
Nov. 28, 1965, on N.B.C.'s Meet The Press.) 


Appellant is frightened. Not as a removed employee, but as an 
American. Chairman Macy would understand. 


VI 


In Removing Appellant, Labor Allowed Him Only a 
Small Part of the Prescribed Time for Answering 
Reasons for the Proposed Action. The Civil Serv- 
ice Commission Failed To Reach the Question. 


1. Introduction 


This is an alternative to Part II above of the instant Argument. 
Appellant in effect was allowed only three days for answering the 
BLMR Commissioner's proposal that he be separated. This was not: 


(1) The minimum 10 day period prescribed by Department of 
Labor regulations. (Regulations stipulated by Labor - JA 178) 


(2) "[A]mple opportunity to prepare answers and secure affidav- 
its." (Civil Serv. Comm. Regs., 5 CFR 22.203) 


(3) "[R]easonable time for answering . . . and for furnishing affi- 
davits ..." (Sec. 14, Vet. Pref. Act) 


In notifying appellant of the proposal to separate him for failure to 
accompany his activity to Detroit, the BLMR Commissioner had writ- 
ten: '"...the Secretary [of Labor] affirmed that your post of duty was 
Detroit . . ." But ultimately the BLMR Commissioner grudingly re- 
tracted the advice just quoted. From the date of said retraction, appel- 
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lant was allowed only 3 days (two of which were Saturday and Sunday) 
to answer the proposal he be separated, rather than the lengthier pre- 
scribed time. 


The pertinent facts are found in the Statement of The Case, Part 
Iv. 


2. Discussion 


If the Court does not agree that the removal effected against appel- 
lant differs materially from the proposed separation for failure to ac- 
company activity, then, contrary to Part Ill above of the instant Argu- 
ment, appellant did receive time for answering the reasons advanced 
for his proposed discharge. But from the facts just cited, it follows 
that appellant received only 3 days rather than the "reasonable time," 
"ample opportunity," and '10 day period" required by the authorities 
cited in Items (1), (2) and (3) of the Introduction immediately above. 


In the letter of June 6, 1962, proposing his separation, appellant 
is notified: ". . . the Secretary affirmed that your post of duty was 
Detroit . . ." (Statement of The Case, Part IV, 1, and/or JA 158) 
Whether or not this information is characterized as a part of the rea- 
sons for appellant's proposed separation (i.e., the discharge is for 
failure to obey a transfer order that was affirmed by the Secretary), it 
would obviously have affected the entire complexion of any answer 
appellant might have made to the charges preferred against him. Ap- 
pellant so indicated under oath. (Statement of The Case, Part IV 4, 
and/or JA 211, 212) Not until clarification of the "Secretary's affirma- 
tion" did appellant "have a feeling" (p. 253 of Gov't. Exhibit B, JA 212) 
that, in answering the charges preferred against him, he would not be 
contesting an order personally and explicitly affirmed by the Secretary 
of Labor. And since, with this clarification, appellant was given only 
3 days to answer, he did not have the prescribed time to answer the 
charges preferred against him. 


By advising appellant in its letter of June 6, 1962, of the "Secre- 
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tary's affirmation," the Bureau of Labor - Management Reports delib- 
erately sought to mislead and intimidate appellant, inhibiting any an- 
swer he might have made to the charges preferred against him. Every 
authorized act within the Department of Labor is an act of the Secre- 
tary of Labor. Within the Department, therefore, the ascription of an 
act to the Secretary when the Secretary personally is not: intended is 
sheer nonsense. This is especially true when, as in the instant case, 
that act is authenticated by a signed "A.J.G."' and the Secretary's name 
is Arthur J. Goldberg. Appellant's interpretation of the letter of June 
6 to mean that his transfer to Detroit had been personally affirmed by 
the Secretary was obviously justified. 


The Bureau acknowledged this by abandoning its own original inter- 
pretation (that a routine "Standard Form 50" had been intended — 
Statement of The Case, Part IV 2) and by substituting an:explanation in 
its letter of July 18, 1962, that, if taken at face value, did involve the 
Secretary personally (Statement of The Case, Part IV 3). But analysis 
of the Bureau's explanatory letter of July 18, 1962, indicates that the 
Secretary's alleged personal involvement was not in an affirmation that 
appellant's post of duty was Detroit, but only in the preliminary deci- 
sion that ruled, in effect, first that appellant should not be transferred 
to Detroit. Said decision did authorize appellant's ultimate transfer 
out of Washington, D.C. (not necessarily to Detroit), only if a canvass 
of the D.C.—Maryland area failed to produce a job opening there for 
appellant (Statement of The Case, Part IV 4, Part I 4; and see JA 176). 
This presented appellant with a significantly different set of facts from 
those included in the letter of June 6, 1962, preferring charges against 
him. 

In short, the Bureau's explanatory letter of July 18, 1962, does not 
justify the earlier assertion in its June 6, 1962, letter of charges against 
appellant that the Secretary had affirmed that his post of duty was De- 
troit. Instead of trying to justify that assertion, the Bureau shouldhave 


52 


recognized that its July 18, 1962, "explanation" had withdrawn or sig- 
nificantly changed it; and rather than the 3 remaining days allowedhim, 
appellant should thereupon have been given an entire new period from 
July 18, 1962, in which to answer the charges preferred against him. 


Appellant's removal is unlawful because the 3 days allowed him 
for answering the charges preferred against him fail to meet not only 
the criterion prescribed by Section 14 of the Veterans’ Preference Act, 
but also those prescribed by Civil Service Commission and Department 
of Labor regulations. 


Vil 


Appellant's Transfer From Washington, D.C., to Detroit 
Was Unauthorized, Unlawful, and Fraudulent; Hence Ap- 
pellant's Failure To Honor Said Transfer Is Not Such 
Cause for His Removal ''... as Will Promote the Effici- 
ency of the Service..." (Sec. 14 of the Veterans’ Pref- 
erence Act) 


1. Introduction 


Rather than being such cause for his removal ". . . as will pro- 
mote the efficiency of the service ...,'’ appellant's refusal to accept 
his transfer was a refusal to become a party to a fraud, and an act zt- 
self calculated to promote the efficiency of the service. 


In accord with Labor's rules, appellant had appealed to the Secre- 
tary of Labor from the lower-level intra-Labor-grievance decision 
that he be transferred to Detroit. The Secretary's enusing grievance- 
decision (that appellant be transferred only if no opening could be found 
for him in Washington, D.C.), was cited by Labor as the authority for 
appellant's subsequent transfer to Detroit. But at his Civil Service 
Commission hearing, appellant alleged (with documentary evidence) 
that his transfer to Detroit had been unauthorized, unlawful and fraudu- 
lent. The reasons: the transfer's cited authority (the Secretary's 
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grievance -decision) is a forgery, and appellant's appeal-brief to the 
Secretary (submitted in accord with Labor's rules) had been suppres - 
sed and withheld from the Secretary. ; 


In the course of appellant's Civil Service Commission appeal, evi- 
dence introduced by Labor, at the Civil Service Commission’ s request 
to authenticate the Secretary's grievance-decision, proved to be a 
transparent sham; moreover it was labelled by appellant as inadmis- 
sible. The Commission's ultimate decision fails to acknowledge that 
the Secretary of Labor's grievance-decision is the cited authority for 
appellant's transfer to Detroit, fails to rule on either the authenticity 
of the Secretary's decision (Is it a forgery?) or the admissibility of 
Labor's "authenticating" evidence, fails to rule on whether appellant's 
appeal-brief had been withheld from the Secretary. On all these ques- 
tions, the record sustains appellant — which, no doubt, is the reason 
the Civil Service Commission is silent. 


2. Labor Cites Its Authority for Transferring Appellant 
to Detroit: The Secretary of Labor's Grievance ~deci- 
cision ("A.J.G."’) 


Pots UC i ee 
See the Statement of The Case, Part I 5. 
. Appellant Alleges to the Civil Service Commission 
That the Secretary's Grievance-decision is a 
Forgery. 
See the Statement of The Case, Part II 1. 


The Civil Service Commission's Appeals-Examiner’ 
Implicitly Agrees With Appellant. 


See the Statement of The Case, Part II 2, 3. 


. Labor Agrees With Appellant: If Labor's Cited 
Authority for Appellant's Transfer ("A.J.G.") Was — 
Not Authentic, Appellant's Transfer Was Invalid. _ 
Labor Ostensibly Authenticates "A.J.G." 


See the Statement of The Case, Part II 3. 
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6. Appellant Alleges to the Civil Service Commission 
That Labor's Evidence "Authenticating" the Secre- 
tary's Grievance-decision ("'A.J.G.") is Inadmissible. 


The pertinent facts are in The Statement of The Case, Part II 3, 4. 


In Civil Service Commission hearings such as that afforded appel- 
lant, "Statements of witnesses shall be by affidavit, when practicable 
...'' (5 CFR 22.401) Labor's representative at the Civil Service Com- 
mission hearing (Mr. Finnegan) did not submit an affidavit (he was al- 
ready under oath); Labor's Director of Personnel McVeigh did not sub- 
mit an affidavit; Mr. Shulman did not submit an affidavit; Mr. North 
did not submit an affidavit. 


Instead, Labor's Director of Personnel McVeigh submitted a photo 
of a September 12, 1962, memorandum addrssed to Labor's Mr. North 
by the Secretary of Labor, identifying Mr. Shulman as the authorized 
signer of "A.J.G."" (JA 64) The memorandum of September 12, 1962, 
fortuituusly gave the Civil Service Commission Appeals-examiner pre- 
cisely — no more, no less — what, on September 12, 1962, he had 
asked of Labor's representative (Mr. Finnegan). 


Appellant requested the original of the fortuitously written mem- 
orandum addressed by the Secretary to Mr. North. The request was 
ignored. The Secretary's signature on the original: Is it written? Or 
is it stamped? as the photocopy in the record indicates it might be 
(JA 64). The record does not say. 


Appellant was advised that Director of Personnel McVeigh's of- 
fice, rather than the addressee Mr. North, had the original. Had Mr. 
North actually received the original from The Secretary? Mr. North 
wouldn't say (JA 72-85). 
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. The Civil Service Commission Fails to Acknowledge’ That 
the Secretary of Labor's Grievance-decision Is the Authority 
for Appellant's Transfer, and Fails to Rule on Appelant's 
Contention That the Evidence Submitted By Labor to Authen- 
ticate It (Item 6 Immediately Above) Is Inadmissible. 


See The Statement of The Case, Part II 5. 


. Admissible Or Not, the Memorandum From Secretary of 
Labor Goldberg to David S. North Dated September 12, 1962, 
Ostensibly Authenticating the Secretary's Grievance-decision, 
Is Factually False. The Memorandum Is a Fraud. The Griev- 
ance Decision Is Therefore Not Authenticated. 


. Appellant's Grievance Appeal-Brief Was Suppressed; It 
Was Withheld From the Secretary by Labor's Personnel 
Officials. Those Same Officials, and Not the Secretary, 
Authored the Secretary's Memorandum of September 12, 
1962, Addressed to Mr. North and Submitted to the Nn 
Service Commission. 


A prima-facie case has already been made for the foregoing cap- 
tion No. 8. Although not as readily discernible, caption No. 9 is also 
supported by the record. But for either caption, space and time limita- 
tions preclude extensive citation of the record and se se of proof 
here. 


However, should appellees in their Answer, either by implication 
or explication, contend that appellant's transfer to Detroit was author- 
ized and valid, appellant shall consider that the instant Items No. 8 and 
9 have been controverted. Appellant will then, in his Reply, prove the 
validity of the foregoing captions No. 8 and 9 and the invalidity of his 
transfer to Detroit. 
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vil 


In Adjudicating Appellant's Appeal of His Removal, 
the Civil Service Commission Failed to Honestly 
and in Good Faith Consider Certain Specific Evi- 

dence Which, After Its Submission by Appellant, 

Became "Missing." The Commission's Required 
Approval of Appellant's Removal Is Therefore In- 
valid. (Sec. 14, Veterans’ Preference Act.) 


In the Civil Service Commission's consideration of appellant's ap- 
peal, certain of his evidence submitted to the Commission was either 
not considered at all because it had become "missing," or it was "con- 
sidered” by the Commission only in bad faith. Appellant was thus de- 
nied the following benefit of the law: The Civil Service Commission 


shall dispose of appellant's appeal only "after investigation and consid- 
eration of the evidence submitted .. ." (Sec. 14, Veterans’ Preference 
Act) 


Appellant's "missing" evidence was his intra-Labor-grievance 
appeal-brief. He had submitted the brief first in the Department of 
Labor, where it was then suppressed (Part VII 9 of the instant Argu- 
ment). He submitted it again to the Civil Service Commission. When 
the Commission certified the administrative record for submission to 
the District’ Court, this same evidence was certified to be "missing." 
(JA 30, Item 41) 


All allegations of fact in the instant Part VIII are supported by the 
record. But space limitation precludes extensive citation of the rec- 
ord and analysis of proof here. If the Government should contend, how- 
ever, either by implication or explication, that all of the evidence sub- 
mitted by appellant to the Civil Service Commission received the Com- 
mission's good-faith consideration, and if it is otherwise necessary or 
desirable, in his Reply appellant will prove the validity of the instant 
Part Vill. 
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1D.¢ 


The Appeals Examining Office Decision of December 
11, 1962, and the Board of Appeals and Review Deci- 
sion of June 4, 1963 — the Civil Service Commission 
"Findings and Recommendations" Sustaining Appel- 
lant's Removal — Are Demonstrably Fraudulent. 
Appellant's Removal Is Therefore Unlawful. (Sec. 
14, Veterans' Preference Act.) 

The foregoing caption IX is supported by the record. But Parts I 
through VII of the instant Argument all state defects in appellant's 
removal that invalidate said removal — regardless of whether those 
defects result from error or fraud. Since proving fraud is therefore 
not essential to appellant's case, and since space limitation precludes 
it here, the instant Part IX is not supported by citations to the record. 


But should appellees’ Answer make the Civil Service Commis- 
sion's alleged lack of good faith pertinent, appellant in his Reply will 
support with citations to the record, and prove to the extent time and 
space permit, the Civil Service Commission's demonstrable fraud. 
Given enough time and space, appellant will prove it to the degree nec- 
essary for criminal conviction — beyond any reasonable doubt. 


Although the instant Part IX does not appear essential to appel- 
lant's case, it states one of his strongest motivations for risking health, 
career, and lifetime savings in pursuing this action. The late Judge 
Clark of this Circuit Court of Appeals said: 

"In my judgment, the defiance of the law and disregard 
of the will of Congress on the part of administrative 
bureaucrats 15 a greater menace to our institutions 


than the threat of the atomic bomb." Reynolds v. Lov- 
ett, 91 App. D.C. 276, 277, 201 F2d 181, 182 (1952). 
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B. 


THERE IS A GENUINE ISSUE AS TOA 
MATERIAL FACT 


x 


Since the Government's Objections to the Employee's 
Interrogatories and/or Its Motion for a Protective 
Order Were Untimely and Unseasonable, and Since 
the Government Failed To Show Good Cause for a 
Protective Order, the Lower Court Erred in Grant- 
ing Government's Motion for a Protective Order. 


The employee's interrogatories stipulated that answers be served 
within 15 days after date of service of the interrogatories (JA 23). All 
other relevant facts about the time-table involved are found at State- 
ment of the Case, Part V. 


Viewed either as objections to interrogatories or as a motion for 
a protective order, the Government document filed and served on April 
8, 1965 (JA 24), 15 days after employee's interrogatories had been per- 
sonally served, was untimely and unseasonable. Objections to inter- 
rogatories made more than 10 days after they are served are too late; 
objections not asserted within 10 days are waived (Rule 33, FRCP). 
Applications for protective order must be made "seasonably,"' i.e., 
within the time prescribed for asserting objections, and before the date 
designated in the interrogatories for serving answers (Rule 30(b), 33, 
FRCP). By both criteria, the Government objections and/or request 


for protective order were too late. 


Moreover, the Government failedto show good cause for a protec- 
tive order (JA 24, 123-130). The employee's allegations of fraud were 
particularized. See the specific sentence of the Civil Service Commis- 
sion decision that is designated fraudulent (Compl. Par. 35, JA 15), and 
see the collaboration of appellant and defense counsel to demonstrate 
the fraudulence of that sentence (JA 225 (bottom) to 227). 
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One of the functions of interrogatories is to determine whether 
there is an issue as to any material fact. By demonstrating the Civil 
Service Commission's willingness, or lack thereof, to answer the in- 
terrogatories — thus identifying the individuals responsible for the deci- 
sions appellant alleged were fraudulent (JA 15) — appellant's interro- 
gatories had been designed to determine whether the alleged bad faith 
of the Civil Service Commission was at issue. It was error for the 
lower Court to deny appellant the opportunity to so determine. 


XI 


Since the Civil Service Commission's Good Faith 
in Adjudicating Appellant's Appeal to It Was at 
Issue, Granting the Government's Motion for Sum- 
mary Judgment Was Error. 

The foregoing Parts I through IX of the instant Argument are sub- 
mitted in support of a summary judgment for appellant. Alternatively, 
if it is held that appellant is not entitled to summary judgment, then it 
is respectfully submitted that neither is the Government, ‘since there is 
a genuine issue as to a material fact — the good faith of the Civil Serv- 
ice Commission. See the penultimate paragraph of the preceding Part 
X. 


CONCLUSION 


A. The judgment below should be reversed, with directions: 
1. To grant summary judgment to plaintiff-appellant; 


2. To issue mandatory injunction, directed to the Secretary of 
Labor: 


(a) To restore plaintiff-appellant to the position in Washington, 
D.C., from which he was unlawfully removed; 
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(b) To reimburse plaintiff-appellant with back pay from May 7, 
1962, the date he was suspended for more than 30 days without benefit 
of the provisions of Section 14 of the Veterans' Preference Act (State- 
ment of The Case, Part I 6); 


(c) To reimburse plaintiff-appellant with back pay from August 3, 
1962, the date he was unlawfully removed from his employment (State- 
ment of The Case, Part I 6). 

B. Alternatively, the judgment below should be voided, with direc- 


tions to permit appellant to reassert the interrogatories served on the 
Government and filed on March 24, 1965. 


Respectfully submitted, 


Wilfred Handler 
P.O. Box 1052 
Baltimore, Maryland 21203 


Appellant, pro se 


App. 1 


APPENDIX "A" 


Veterans' Preference Act of 1944 Secs. 14 and 19, 
58 Stat. 390, 391, 5 U.S.C. 863, 868 


Sec. 14. No... preference eligible . . . shall be discharged, sus- 
peneded for more than thirty days, furloughed without pay, reduced in 
rank or compensation, or debarred for future appoint ment except for 
such cause as will promote the efficiency of the service and for rea- 
sons given in writing, and the person whose discharge, suspension for 
more than thirty days, furlough without pay, or reduction in rank or 
compensation is sought shall have at least thirty days' advance notice 
. . . Stating any and all reasons, specifically and in detail, for such pro- 
posed action; such preference eligible shall be allowed a reasonable 


time for answering the same personally and in writing, and for furnish- 
ing affidavits in support of such answer, and shall have the right to 
appeal to the Civil Service Commission from an adverse decision of 


the administrative officer so acting, such appeal to be made in writing 
... Provided, That such preference eligible shall have the right to 
make a personal appearance . . .; after investigation and consideration 
of the evidence submitted, the Civil Service Commission shall submit 
its findings and recommendations to the proper administrative officer 
and shall send copies of same to the appellant or to his designated rep- 
resentative, and it shall be mandatory for such administrative officer 
to take such corrective action as the Commission finally recommends 


*x** x j 
Sec. 19. It shall be the authority and duty of the Civil Service 
Commission . . . to make and enforce appropriate rules and regulations 
to carry into full effect the provisions, intent, and purpose of this act 


App. 2 


APPENDIX "B" 


Code of Federal Regulations 
(1949 Edition, as of January 1, 1961) 


Title 5, Part 22 — Appeals of Preference Eligibles Under the 

Veterans' Preference Act of 1944 

* KK 

Sec. 22.203 Employee's answer. (a) A reasonable time shall be al- 
lowed an employee for answering personally and in writing, charges 
and notifications of proposed adverse actions and for furnishing affi- 
davits in support of such answers. The reasonable time required shall 
depend on the facts and circumstances of each case, and shall be suf- 
ficient in all cases to afford the employee ample opportunity to prepare 
answers and secure affidavits. 


SUBPART D — COMMISSION ACTION ON INITIAL APPEAL 


Sec. 22.401 Investigation. 


* * OK 


(b) Evidence. Statements of witnesses shall be by affidavit, when 
practicable, and relative to the adverse decision. 


APPENDIX '"'C" 
Federal Rules of Civil Procedure 
Rule 30(b) 


Orders for the Protection of Parties ... After notice is served 
for taking a deposition by oral examination, upon motion seasonably 
made .. . and for good cause shown, the court . . . may make an order 
that the deposition shall not be taken . . . or the court may make any 
other order which justice requires to protect the party or witness from 
annoyance, embarrassment, or oppression. 


App. 3 


Rule 33 


Interrogatories To Parties ... Within 10 days after service .. 
a party may serve written objections thereto ... The provisions of 
Rule 30(b) are applicable for the protection of the party from whom 
answers to interrogatories are sought under this rule. 


APPENDIX "'D" 


Reproduced on the following pages are photocopies of. all Federal 
Personnel Manual pages cited in the instant Brief. 


In each instance when the instant Brief cites the F.P.M., the per- 
tinent material is there quoted. Of the F.P.M. pages cited in the in- 
stant Brief, photocpies of all but two (R-1-14; R-1-14.01) were filed by 
plaintiff-appellant in the District Court (plaintiff's Appendix 1, in sup- 


port of opposition to defendants' motion for summary judgment, filed 
in the District Court on November 15, 1965). 


App. 4 


Notifications of Personnel sictions 


Submission of Notifications of Personnel 
Actions to the Central Office of the 
Commission 


In addition to the requirements stated above 
for preparation of notifications of personnel 
actions, the Commission requires that certain 
notifications be submitted to its central office. 
These notifications are used to form tho basis 
for apportionment statistics, for certain investi- 
gative purposes, and for a national locator filo 
of Federal employees. Tho types of actions 
for which Standard Forms 50 must bo submitted 
to the Commission are listed in the table 
below. [Nots: The Commission’s copy of 
Standard Form 50 for actions not listed below 
should not be sent to the Commission.] 

Time of submission.—All required notifica- 
tions of personnel ‘action as covered by the 


R-1-7 


table must be submitted to the Civil Service 
Conunission once a month on a current basis, 
erccpt that notifications of the following actions 
must be submitted a3 soon as the action 
takes place: 

(1) Removals; 

(2) Resignations while charges are pending 
or to avoid preferment of charges; 

(3) Separations for disability or disquali- 
fications; 

(4) Any other separation when the circum- 
stances reficct on the cmployce's suit- 
ability for reemployment; and 

(5) Suspensions cffected under authority of 
Public Law 733, 81st Congress (Exccu- 
tive Order 10450). 


Procedure.—Submit notifications on a copy 
of Standard Form 50 (the second carbon or 


RSONNEL ACTIONS WHICH MUST BE SUBMITTED TO 


TYPES OF NOTIFICATIONS OF PE 


1, APPOINTMENT ACTIONS 


THE COMMISSION 


2, CHANGE ACTIONS 


a. All appointments of hearing | a. All changes involving hearing 


examiners. 
b. All other appointments, execpt: 
Appointments which are lim- 
ited to 6 months or leas. 
Appointments of aliens out- 
side the continental United 


b. 


examiners. 

tes promotions, : changes Ay 
lower reassignments 

n shan et, which ad 
- nge in employee's 
appointing office; or 

-A change of a nonvetcran 


3. SEPARATION ACTIONS 


a. All soparations for cause. 
b. All other separations, except 


when the separation is from 
employment which was not 
required to be submitted to 
the Commission (See Item 1b 
in the first column of this 
table.) 


from a nonapportioned to an 
apportioned position, or vico 
versa. ¢ SF 60 in such 
cases show whether the 
position involved is appor- 
tioned.) 


All conversions to career or 

career-conditional appoint- 

ments, except conversions from 
‘earcer-conditional to career 
upon completion of the service 
Tequirement or upon comple- 
tion of probation. 
All conversions to reinstate- 
ment, 

. All changes of name, except for 
employees sétving under ap- 
pointments which are not re- 

uired to be submitted to the 

mmission, (Sce Item 1b in 

in the first column of this 
table.) 

. Extensions of +:limited% ap- 
pointinents for periods in excess 
of 6 months beyond the date 
of original appointments. 

g. All conversions of appoint- 
ments with definite time limi- 
tations to appointments with- 
out definite time limitations. 


App. 5 


Notifications of Personnel Actions 


Instructions for filling out Standard au 
50A, ‘‘ Notice of Short Term Employment” ar 
given on the reverse of the last copy of the gag: 
out set of the form. 

When internal administrative purposes re- 
quire further amplification or greater detail 
of a personnel action reported in accordance 
with instructions in Tables 1 and 2, such supple- 
mentary information is recorded under “Re- 
marks” on the Standard Form 50. 

If the agency uses a Standard Form 50 to 
notify an employee, or to make an internal 
record, of a personnel matter which does not 
involve a change for which the Coinmission 
prescribes a term, it should not use terminology 
which the Commission prescribes for another 
type of action. (See Part II, Table 2.) 

Inquiries concerning this subject should be 
referred in the metropolitan area of Washing- 
ton, D.C., to the %Bureau of Inspections, ex- 
cept those pertaining to retirement, which 
should be referred to the Bureau of Retirement 
and Insurance.% Inquiries in the field should 
be referred to the appropriate regional or branch 
office of the Commission. 

Position titles used on notifications of per- 
sonnel actions.—Positions covered by published 
standards.—Position-classification standards 
published by the Commission under the Classi- 
fication Act of 1949, as amended, contain the of- 
ficial class titles for individual positions in the 
classes covered. Agencies shall designate indi- 
vidual positions by such official class titles in 
position description forms and in notifications 


of personnel actions or other reports or com- 


munications to the Civil Service Commission. 

In some few instances, agencies may have 
occasion to use organizational or other operat- 
ing titles because of the requirements of some 
special statute or internal operating needs 
There is no objection to this practice, provided 
that the Commission’s titles are used (alone or 
in addition to the other title) in documents 

_sent to the Commission. 

{f functional or organizational titles are used 
on Standard Form 50, “Notification of Person- 
nel Action,” such titles should be placed in 
parentheses below the official class title to 
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identify them as functional or organizational. 
If functional or organizational titles are used on 
Optional Form 8, “Position Description,’”’ such 
titles should be indicated only in the specific 
place provided therefor, i. e., item 9. 

Positions fot covered by published position- 
classification standards.—Agencies are urged 
to use titles which are descriptive of the duties 
performed and the responsibilities assumed 
rather than lengthy or high-sounding titles. 


Submission of Notifications of Personnel 
Actions to the Central Office of the 
Commission 


In addition to the requirements stated above 
for preparation of notifications of personnel 
actions, the Commission requires yxthat 
copies of: 

a. All Standard Forms 50 and 50A (and 
exceptions thereto); and 
b. Standard Forms 1126 (or substitutes 
therefor) effecting new salary rates and 
changes from full-time to non-full-time, 
or vice versa, for employees whose social 
security numbers end in 5 (see p. 
R-1-34.08), 
shall be submitted to its central office. These 
notifications are used to form the basis 
for apportionment statistics, for certain inves- 
tigative purposes, for a national locator file of 
Federal civilian employees, and to provide statis- 
tical data about Federal civilian employment.* 

Time of submission—The Commission’s 
copies of Standard Forms 50 and 50A, and 
copies of Standard Forms 1126 (or substitutes 
therefor) may be accumulated for mailing; 
however, they must be mailed to the Commis- 
sion no less frequently than the last work day 
of each week. 

Procedure.—Do not use an edition of Stand- 
ard Form 50 prior to the December 1961 edi- 
tion. Show all information required by Tables 
1 and 2 of this chapter. 

Submit notifications of personnel actions, and 
Standard Forms 1126 (or substitutes therefor), 
by letter of transmittal (CSC Form 701) ad- 
dressed to the U.S. Civil Service Commission, 
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Cuarter R-1. Recorps anp Reports R-)-1¢ 
ne 
Part IIC.. Change (Other Than Position Changes and Conversions)—Continued 
je EEE 

wees Fea ae Explanation and Coverage 


Longevity Step Increase Increase in rate of compensation as a reward for long and faithful servi 
Longev Step Inc the Classification Act of 1949, as amended). : Series (eves t0E ot 


{ 
1 
} 
! Administrative Pay Increase in rate of compensation, granted administratively. (Docs not include 
| Increase periodic or longevity step increases.) 
\ Adm Pay Inc 
a 
| Administrative Pay Decrease | Decrease in rate of compensation because of administrative requirements exclusive of 
Adm Pay Dee - “pay adjustment.” 
ee ath pe Se 
Pay Adjustment Adjustment in rate of compensation because of: 
Pay Ad 3 —Legislation, establishment of new minimum pay rate for a specific class of posi- 
tion, or wage board action; or 
-Change in classification of position from subject to the Classification Act of 1949, 
as amended, to ungraded, or vice versa; or 
Change of salary basis from per annum to per diem, full-time to part-time, etc., 
or vice versa; or 
Salary differential allowed for service outside the United States. 
On pay adjustments from full-time to part-time or vice versa, or from when actually 
employed to full time or vice versa, from WAE to part-time, or vice versa, add “‘to 
art-time,” “to WAE,” or to “full-time,” as applicable, as a part of the term. 
ether such a change is a reduction in rank or compensation within the purview of 
the Veterans’ Preference Act of 1944 is decided on the basis of the facts and cir- 


| | cumstances of the cases.) F 


PART III. SEPARATIONS 
(Personnel actions which result in the loss of employees from the agency.) 


Norz.— Whether or not the Lepage is subject to removal procedures required under Parts 9 and 22 of the Commission’s 
regulations is determined by the facts and circumstances in the case. Consult Chapter S] as to removal coverage of 
employees under those ions. (For procedures for effecting separations because of reduction in force, see Part 20 
of the Commission's ions.) 


Standard Terms and ; 
Abbreviations Explanation and Coverage 


Death Separation by death of employee. 


Reduction in Faree Separation required by reduction in force. This term is also used on expiration of 
RIF Sone in force furlough or failure of employee to return from su furlough 
ii 5 


Separation initiated by the appointing officer on charges of misconduct, delinquency, 
unsatisfactory performance of duties, or cause not covered by one of the reporting 
terms listed in this part. 

: Bes peg Separation at employee's request, whether or not supported by a formal resignation. 
Resig 


Ret (1) When the employee has a combination of age and service at which mandatory 

separation is required by law (sec “Age Retirement,” Chapter R-S); or 

(2) After the Civil Service Commission determines that an employce eligible for 
disability retirement is disabled for useful and efficient service and transmits 
Form 46-48-20 the agency (see ‘Disability Retirement,” Chapter R-5); 
or 

(3) After the employee applies for retirement on the basis of a combination of 
age and service at which optional retirement is permitted by law under the 
conditions stated under “Optional Retirement,” Chapter R-5. If the retire- 
ment is in lieu of involuntary separation within the definition set forth on 
page R-5—44, add proper notation, such as “RIF,” “Failure to accompany 
activity to (city and State),”’ ‘‘Position abolished,” etc., as applicable. [Not 
used in separating an employee who becomes cligible for retirement solely 
because of an involuntary separation, see “‘Discontinued—Service Reticement,”’ 
Chapter R-5S. In such cases, “Reduction in Foree,” “Resignation—RIF,” 
etc., a8 applicable, is reported on Standard Form 50.) 


i 
| Retirement Separation because of retirement: 


(Continued next page) 
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PART III. 


Standard Terms and 
Abbreviations 


| Separation-Abandonment 
' of Position 
H S-Aban of Pos 


Separation-Disability 
S-Disab 


Separation-Disqualifi- 
cation 
S-Disqual 


Separation- Military 
ary) S-MIL 


(2) S-MIL No Ret 
From Furl 


Separation—To Accept 
i (type) Appointment in 
(agency) 

S To Accept (type) 

Appt in (agency) 
— 
Separation-Transfer 
Trans 


“ation 

(1) S Fail to Accom 
Activity to (city 
and State) 


Separ: 


(2) S Fail to Accept 
New Assign 
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Notifications of Personnel Actions 


SEPARATIONS—Continued 


Explanation and Coverage 


Separation, other than resignation, by the employee's action in abandoning his 
position by: 
(1) Quitting his post of duty; 
(2) Failing to return to duty at the expiration of an authorized period of 
leave, or 
(3) Failing to return from furlough (other than furlough for reduction in 
- force) when called. 


[Do not use this term if regular removal procedures are followed.) . 


Separation of an employee whose rnental or physical condition renders him 


incapable of performing the duties of his position and who is ineligible for 
disability retirement, or who, after being advised by the agency that he is 
cligible to apply for disability retirement, refuses to do so. (Includes separa- 
tion because of legal incompetence.) 


paration: : 
(1) Based on instructions from the Civil Service Commission under CS 
Rule V; or 
(2) Because of unsatisfactory performance or conduct during probation or 
trial period (see CS Reg. 9.103 (a)); or 
(3) Initiated by agencies because of conditions arising in whole or in part 
before employee's entrance on duty. (Includes separation for inten- 
tional false statement in application and appointment papers, failure 
to qualify in investigation, ete.) If separated during probation or trial 
period, see CS Reg. 9.103 (b); or if separated after completing probation 
or aa pened, see CS Reg. 9.102 (a) (1) or Part 22 of Regulations, as 
applicable. 
[A sepersion for disqualification requires specific reasons for separstion (See 
1-32) . 


Separation by administrative action of agency: 


(1) Upon empoyee’s entering U. S. military service, or other similar 
organization designated by law or regulation; or 

(2) Following military furlough when for reasons other than death em- 
ployee is not restored to duty under the laws or' regulations granting 
him reemployment rights. 


Separation (other than by resignation) of an employee who has accepted an 
appointment (other than appointment by transfer) in another agency, without 
a break in service of a workday. 


Separation from an agency to allow ‘‘Transfer,” without a break in service of one 
work day, to another agency yor transfer to a Public International Organ- 
ization under Public Law 85-795. & } 


Separation initiated by an appointing officer when an employee fails because of 
family or other personal reasons to: : 

(1) Accompany his position when it is moved to @ new organizational or 

geographical location because of a transfer of function or activity. 
ee ee to accompany activity to (city and State)’’ after the 
term, ‘ 
Accept a new assignment (from a competitive position to another 
competitive position or from an excepted position to another excepted 
position) which is occasioned by an established rotation policy within 
an agency, or which is directed by the agency in the best interests of 
the ii [Add ‘Failure to accept new assignment” after the 
term. 


(2) 


(Continued next page) 


{ 
' 
| 
| 


R-I-14.01 


TS 635 
May 25, 1959 


“opp Putlosaay EWG ssoydury oyy us poouyd aq ysnut 207797 yans yo Clos v puy ‘y727q Jo oyUp s,voLo;Turd oy} BpNyoUY yxNUT 29799] OWT, 
“MauLsop od toy SMEqsya suosiod ayy ouruapap 07 popaatt sp LaUdTv oy PEW YIoy9 AOYPIYN MOS 07 [LVPOP WOLIIYNs UL VOLTUTIOZUY JVoIPIUE Oy 
SULAG Worse funo;y oy) OY Jay PE ‘og andos HUpLIA0I YF wg oy Jo Ldoa s,uoysssuuo9; oy) 07 poyluys oq ysnuK 9794) ‘asd YaNs Up ‘uoruandos any Buys 
“300 OF ES UD MO potoys aq: JOU ppnow Goreurtoye: (Pout fsquUysUL dS9YZ UP SUO1IU OsLOApU JO OVI}OU OY) WY UOTIpPtOD pAyNoUE JO puays.Cycl 8,990 
AD Whos WoL UOTE apHp UP OY apqustapH xypeatpour so opquonavad s€uaqu qou sea. Squsta]—uonuaudog,, sapun [-g aaydeng up pouyeplxa sy of 

“MOYIE Ys2Apt posodoad uy uo Uolstoop Jo dato pasnbor Luv OJ poynjysqus oq you pynoys puy ‘07 Uo|IppL UPS! OG UO. Paupurg o1L 
Wskep GL oly Jo pore uo Wy 
posopdta WW) pomoys Lurdiuos opatid 
W JO splodot fodtol ys sup GE pada 
-ol pus sop poyddu soxordusp,, . {1961 
OUNP SuuNp soupy Gg poyvonopuL ytow 
0) poytodoys,, ,,{pottad Aup ye uy pin 
“W900 [[ UO SsauIpaty posnonoun,, ;fteaca 
“sol LQ poptodor ots uy psy 
SUBIUYD VIP PLU OU SE SYTUOAO pope 
!f}tudoid jo VOTUtjsop puu sovod vip 
Surqangsip jo sofas uo poyood pur poysos 
WU St oONOT GL, codtuuxs 10.f “U0 
-taudos oy} posnta yy) suolje svoLord 
“WI AYP JO JUNO puy oinyru oy) Lpotq 
sqbosoc( Fpjep orgs ur you st ,.{U0ly 
“VUTPLOGNSUT,, ,,{UStvo]}MISqB BAISSOONAT,, 
ce PNpuosY,,  G'19-G-L pomp sedavya 
JO W))o'f,, SU Yous Yuotup ys ptoud y] 
wp PHONU osPApH pascdo.ud Ww to Uolstoop 
VIP UL poyw)S suosto.t oy) YL pUIPSISUOd 
ay YsNUE UOIWUdys oY} OJ SuOsUd.L ‘1940 
“MOLL “(AOQU sUOTANA)SUT [Wavoy spun [‘uonvaudos 017) 10J “(10°FI 
b WoT] dos) UOLYswodwiod yuotUordtuoUn AyLroy NG sv suoNYNZa. s,uotsstut ~I-y o8ud uo unio, siqy Jo ovr 
0) WoUWP HU sip oututdoyop 07 AoU8v “WUOL) OY} JO ZZ LO G S).1V.[ 0719 OU OG] -AOd 09g) ,,ATILQusIq—uolnuivdog 9zeE,, 
dV) UV oiquuy op puy  *spyBi yuouraayot «§9-6-8 "Juog wrpg ‘Ole Ida “sdyynp 
PUY Aaya yuo Lopduas s,o0Lopdua 10S-98-8 ‘OL Idn- Jo oouvuntojsod ArTOPOUJsIWUSUN UO 
JY) VULULII}OP OF UOIsstUUOZ) OY] oquUa «PV Yorury ‘(11)G 906,,- posuq jt ,,Aouotoryouy—-jvaowioy Pe, 
0) VoFANdos oO [BAGIIOL DY posnws VIP isu yong ‘Aue al[VAOUDY OPE, 
Sjauy oytoads oy) Jo sp op juoyns vat Jt fo[ns to AUT ofquoyddy op o71¢9 ropuridoaddy sv ‘Avorg 
“9TQUI SID UL poystt ; 
Wonttdos Jo spotfjatt avo 94) Jo aUO Aq po1VAGD Jou oSNUD J0J LadtYO Juyuroddy oy Aq pow suonyow uoytardog sasavg 


(eaoqe suo 
“OMISUP [MlatdTy topun pe upp vs fosty] 
a (A) logy yau apn 
(Mousse) ur SUS Mow Xouuraayy,, °9 


R-Il-3%/9 


Sons 


4 


Pete 


5 

ims 

3 

co nu 
NS 

- 

Q 

> 

e 

i~ 

co 

Ss 

38 

& 

‘S 

rod 


App. 9 


Section 1. Ger 


ORGANIZATION AND CONTENT OF 
CHAPTER 


The material presented in this chapter covers 
personnel actions which separate, suspend, or 
furlough employees, or reduce their rank or 
compensation. 

Excluded from the chapter are all such ac- 
tions which are taken for reduction-in-force 
purposes (see Chapter R-3 and Part 20 of the 
Commission’s regulations), which affect Hearing 
Examiners (see Part 34 of the Corsazission’s 
regulations), or which are taken for security 
reasons. Under Public Law 73%, Exccuiive 
Order 10450, and similar authorities, the ayen- 
cies are not subject to the regulatory procedures 
-of the Civil Service Commission in taking 
action in the interest of national sccurity 
against the incumbents of sensitive positions. 
In addition, the security authorities give the 


incumbent of a sensitive position no right of | 


appeal to the Civil Service Commission from 
an action taken in the interest of national 
security. 

The actions discussed in this chapter are not 
confined to any particular part of the Federal 
service. They occur in all agencies, and they 
affect all types of employees. The discus- 
sion may, therefore, be helpful in places and 
situations in which the Commission’s regula- 
tions have no mandatory application. In 
taking action, against an employee to whom the 
Comunission’s regulations do not apply, the 
agency may, in its administrative discretion, 
elect to follow the principles and procedures 
which in other cases are mandatory. 

This chapter is not limited to a discussion of 
“how to do it.” With respect to the actions 
covered, the following material is concerned 
with three primary matters. One is an ex- 
planation of the circumstances in which cach 
of the actions becomes appropriate. The 
second relates to the timing which goes to make 
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eget aye. visions 


one type of action more fate than 
another. The uhird emphasizes the procedures. 
el three are at least optionally applicable in 
the third. the nrocedures. 
be iodowed Wauea Gre agency iniuates 
action against an employee who is cove...) by 
Part 9 or Part 22 of the Commission's regulas 
tions. 

Not all of the actions which separate, sus- 
pend, or furlough employees, or reduce their 
rank or compensation reflect adverse decisions 
of officials acting for their agencies. In order 
to emphasize the distiaction, the organization 
of the following material) groups the «ciions 
according to source. One class of action is 
taken at the request of Wie emnloyes, oF i ot her- 
Wise ploy ovee-initigted. ‘nese are 
in Section 2. Other actions, initiate: oy 
neither the employee nor the agency, but re- 
quired by circumstances or directed by the 
Civil Service OComnuisaion, are covered ii Sec-_ 
tion 3. The adverse actions—actions whicl. 
are decided upon by the agency as being justi- 
fied by the circumstances and which are calcu- 
lated to promote the cficiency of the service 

. by separating, suspending, or furlouguing em- 
ployees, or reducing their rank or compensa- 
tion—are covered in Section 4. 

Section 5 gives the specific procedural re- 
quirements of Parts 9 and 22 of the Commis- 
sion’s regulations. Those.state the manner in 
which the agency must vyoceec in taking ac- 
uions which are adverse .) on:ployees who aro 
covered by Parts 9 and 22: 

Tie appendices of Section & -untain notices 
of proposed adverse actio::;s und notices of 
adverse decision. Tirese s-« wot offered as 
examples of acceptable +. , arrangement, 
or format. They should act = bs copicd or 
paraphrased in the preperation of actual 
notices. They are intended only to serve as 
Wustrations of the procedural requirements 
sud suggestions which are described in Section 5 
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RESPONSIBILITIES OF AGENCIES 


wkThe authority of the agency to separate, 
suspend, or furlough an employee, or to reduce 
his rank or compensation, is incidental to its 
authority to appoint. The agency is responsi- 
ble for taking such actions promptly whenever 
their accomplishment will promote the efficiency 
of the service. Section 01.3(d) of Executive 
Order 9830 places a positive responsibility on 
the head of each agency “to remove, demote or 
reassign to another position any employee in the 
competitive service whose conduct or capacity 
is such that his removal, demotion, or reassign- 
ment will promote the efficiency of the service.” 
Thus, the agency is both empowered and obli- 
gated to act when it determines that action is 
in order. 
Although the basic authority and responsi- 
bility are placed by law and Executive Order in 
‘the head of the agency, they are generally 
delegated down the line to specific operating 
officials and supervisors. Strict adherence to 
any applicable procedure, whether required by 
the Commission’s or the agency’s regulations is. 
& essential phase of the agency’s responsibility.” 
“’ ‘The agency is responsible for assuring that 
any adverse action is based on good cause, is 
consistent with other such actions taken by the 
agency, and is’ fair and equitable in the light of 
all the circumstances affecting the case. - ; 
One principle that agencies should follow 
when taking disciplinary action is that of im- 
posing “like penalties for like offenses.”” Agen- 
cies should be as consistent as possible wu: 
‘deciding on disciplinary actions. Adherence to 
this principle will help to insure “equitable and 
uniform treatment to employees against whom 
adverse action is proposed,” as conteuplated 
by Section 01.2(d) of Executive Order 9830. 
Nevertheless, “surface” consistency should be 
avoided. Agencies should give cousideration 
.to all factors involved when deciding what 
penalty is appropriate, including not only the 
gravity of the offense but such other matters 
a3 the existence of mitigating circumstances, the 
frequency of the offense, and whether the action 
accords with justice in the particular situation. + 
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Additional agency responsibilities Sal kA 
determining of the employee’s eligibiliiy for 
any position change resulting from a reduction 
in rank or compensation (see Chapter X-1), 
and the recording and reporting of any action 
taken (see Ci 

At the Uime o7 separation Jvom tie service, an 
employe: ...0 has Deen covered by Ue Civil 
Service Retirement Ac oof 
his right .o sefund or annuity. His Tndiviceal 
Retiremen: Record (SF 2306) is to be uisposed 
of «S$ provided in Chapter R-5. , 

xi the employee being separated is covered by. 
gsoup insurance, he must be informed of the 
eilcct the separation will have on his vroupid 
insuranss ‘see Chapter I-3). The au.Toy 1s 
espomsiole <lso for giving the c.aploves any 
requireé iniormation about unemj.ovment 
compensation benefits (see Chapie.s C-s, and 
for compliance with the requirements Zor ump. 
sum payment for annual leave (sce Cixnter 


L-1). 
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RESPONS:SiLiTiZS OF TizE Cz 
SERVICE COMMISS.ON 


With respect to personnel actious which. sep- 
arate, suspend, or furlough emplcy... or ree 
duce their rank or compensation, u.e Com- 
mission has the following responsibiliiies: 

a. to issue regulations under the V.:erans’ 
Preference Act of 1924, cs amended, for 
both the competitive and she excepted 
service; 
to issue regulations under the Civii Service 
Retirement Act, for both the compeziiive 
and the excepted service; 
to issue regulations uxder Executive Order 
9820 for the competitive service; 
to issue regulations under Seciion 07.2 
of Civil Service Rule Vil ox the recording 
anc zcporting of actions; anc 

e. to enforce the regulatory requirements. 


CANCELLATION OR CORRECTION OF 
ACTIONS 


In general, but with the exceptions noted 
below, wi... an authorized separation has be- 
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Section 4. Actions Initiated by Agencies 


REMOVAL 


Removal is the action taken to separate an 
employee for misconduct, delinquency, un- 
satisfactory performance of duties, or other 
reasons personal to the employee which warrant 
separation and which are not specifically and 
completely covered by one of the other types 
of action. To the extent that these conditions 
are met, the action is applicable to all classes of 
employees (temporary, indefinite, and perma- 
nent) in both the competitive and the excepted 
service. 

The Performance Rating Act of 1950 pro- 
vides that an unsatisfactory rating shall serve as 
the basis for removal from the position in which 
such unsatisfactory performance was rendered. 
However, since this can be done without taking 
an adverse action, a removal or any other action 
which is subject to PanQcer Part 22 procedures 
may not be based solely on the fact that the 
employee has received an unsatisfactory per- 
formance rating. Instead, the advance notice 
and the final decision to take adverse action in 
such a case must be based on specifically- 
described deficiencies and reasons which warrant 
the conclusion that the particular adverse action 
was for such cause as will promote the efficiency 
of the service. In effect, the adverse action 
must be processed without reliance on the em- 
ployee’s receipt of an unsatisfactory perform- 
ance rating. 

Nore 
The provisions of the preceding paragraph reflect the 


Court of Claims’ decision in Chisholm v. United States, 
_ No. 391-56, decided February 3, 1960. 


An employee may also be removed for in- 
efficiency in spite of a current official perform- | 


ance rating of satisfactory or better. Although 
the Commission’s regulations do not require it, 
before the notice of proposed removal is issued 
in this type of case, the agency may wish to 
give the employee a warning of his shortcomings 
and of the consequences of failure to improve. 
The actual notice of proposed removal should 
state the performance requirements of his 
position and how he failed to meet them. 
When these factors are fully recited in the 
notice of proposed removal, the action may be 
carried out even though the employee has a 
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current official performance Tating of satis- 
factory or better. 

Any removal action demands the exercise 
of responsible judgment so that an employee 
will not be penalize? out of proportion to the 
character of the offense: This is particularly 
true in the case of a career employee with o 
previous record of campletely satisfactory 
service. 

In order that undesirable reemployment 
may be prevented, it is important that the 
special report of removal actions prescribed in 
Chapter R-1 be submitted on a timely basis. 

Removal .action is effected at the end of 
any required period of advance notice (sce 
Section 5). 


SEPARATION—DISABILITY 


This action is used to'separate an employee 
who is physically or mentally incapacitated for 
continued service in his position, if he does 
not meet the service requirements for disa- 
bility retirement, or if neither the agency nor 
the employee wishes to apply for disability 
retirement (see Chapter’ R-5). Separation— 
Disability should be postponed in any case 
until the possibilities of disability retirement 
have been exhausted. ‘The agency bears a 
particular responsibility to distinguish be- 
tween removal for inefficiency and Separation— 
Disability, in view of the effect which the type 
of separation may have upon the employce. 

When an employee appears to be mentally 
or physically incapacitated, he should ve 
referred for an examination to a Federal 
Medical Officer, if one: is available, with a 
statement of the particular demands of his 
position and a statement of how his performance 
or behavior jails to meet these demands. 
Even when the agency obtains a medical opin- 
ion of incapacity, the required advance notice 
of proposed Separation—Disability should not 
rely upon the employee's condition as the reason 
for action. Instead, the notice should describe 
the deficiencies in performance or conduct which 
warrant separation. When practicable, the 
advance notice may include a summary of 
the medical opinion. However, when the 
medical officer believes that the information 
might be harmful to the employee if it were 
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released to him, the advance notice of proposed 
Separation should not mention the medical 
record, but should be based solely upon those 
demonstrated deficiencies in performance or 
conduct which warrant separation. 

x%In separations because of disability, the 
agency is not relieved from reporting to the 
Commission on the employee’s mental or physi- 
cal condition. Where medical information is 
not included in the notice of adverse action 
and therefore is not shown on Standard Form 
50, the agency must report to the Commission 
on the employee’s mental or physical condi- 
tion. The report should be forwarded with the 
Commission’s copy of the notification of per- 
sonnel action covering the separation (seo 
instructions in footnote la, page R-1-34.19).+% 

If the employee refuses to submit to an 
examination, or it is otherwise not practicable 
to obtain a medical opinion, action may 
nevertheless be taken on the basis of deficien- 
cies ia performance or conduct. 


SEPARATION—DISQUALIFICATION 


Separation — Disqualification may apply - 
either to a probationer or to one who has 


completed probation. The considerations ap- 
plying to probationers apply equally to persons 
serving in trial periods. In addition, this 
term covers separations directed by the Civil 
Service Commission and other separations 
based upon o determination that an employee 
failed to meet the legal requirements applying 
to his employment. 

One basis for the Separation—Disqualifica- 
tion of a carcer or career-conditional employee 
during his probationary period is that a person 
selected for appointment through competitive 
examination is only presumed to possess the 
skills and character traits necessary for satis- 


factory performance as a career employec. 


The presumption that he is qualified and fit 
must be verified through demonstrated capacity 
during the probationary period. If the em- 
ployee fails to demonstrate these characteristics 
after full and fair trial, his separation by this 
action is proper. The action may be based 
upon deficiency in duty performance, lack of 
aptitude or cooperativeness, or upon undesir- 


S-!-/6 
able suitability characteristics evidenced by 
his activities cither during or outside official 
working hours. When the action is based 
entirely’ on deficiencies in performance or 
conduct after entrance on duty, the “proba- 
tioner is entitled to a written notice of the 
reasons for his separation, and the effective 
date, but the Commission’s regulations do not 
require that he be given an opportunity to 
reply. The specific requirements are stated in 
Appendix B of Section 5. 

The Commission’s regulations require a 
different procedure when the action is based 
to any extent on suitability prior to appoint- 
ment. Pre-appointment considerations include 
the intentional falsification of application forms 
or other pre-appointment documents. In such 
a case, the probationer is entitled to notice in 
advance, a specific and detailed statement of 
the reasons, the right to reply, consideration of 
his reply, a decision, and information on his 
right to ask the Commission to review the pro- 
cedure by which he was separated (see Appendix 
B of Section 5). 


SEPARATION—FAILURE TO ACCEPT 
NEW ASSIGNMENT 


This action is appropriate for use when an 
agency has found it necessary to assign an 
employee to a position in a different geo- 
graphical or organizational location, and the 
employee refuses to accept the new assignment. 
It is most frequently used when the proposed 
position change would carry out the terms of an 
established rotation policy of the agency. It 
is also appropriate, however, in any situation 
in which the agency has determined that the 
change would serve the best interests of the 
service. It may not be used to accomplish a 
reduction-in-force action or to move an em- 
ployee between the competitive service and the 
excepted service. 

Moving the employee to a new location is 
not an adverse action such as to invoke the 
job protection procedures discussed in Section 
5. However, if the employee is to be separated 
for failure to accept the new assignment, the 
applicable procedures for the separation must 
be followed. 
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SEPARATION—FAILURE TO ACCOMPANY 
ACTIVITY TO (CITY AND STATE) 


This action is appropriate for use when it is 
necessary to separate an employee (other than 
a temporary appointee) who fails to accompany 
his position when it is moved to another organi- 
zational or geographic location. The employee’s 
failure to accompany his position in such a 
transfor of function, does not automatically 
terminate his services, nor_make any resulting 
_ ‘separation voluntary, Therefore, it is neces- 
sary to comply with appropriate procedures in 
separating the employee, rather than processing 
the separation as a resignation or abandonment. 


SUSPENSION 


Suspension is a means of placing any class 
of employeesin an involuntary non-duty and non- 
pay status. This includes periods of enforced 
leave which under certain circumstances are 
tantamount to suspensions. (See discussion 
under Enforced Leave below.)% It may be for 
disciplinary reasons, or pending the results of 
an inquiry or investigation of an act or situation 
which may warrant disciplinary action if the 
employee is found at fault. 

Suspension acts to deprive the employee of 
regular income and the agency of normal 
services, and so should be ordered only after o 
responsible determination that a less severe 
disciplinary action (admonition or reprimand) 
is not appropriate, or that the employee's 
continuance on duty during investigation 
would not be in the best interests of the 
Government. ~ 

It may on occasion be necessary to suspend 
an employce during the advance notice period 
of & proposed removal. The suspension and 
the removal may be based on the same set of 
facts, or there may be separate and distinct 
causes for each action. In either case, there 
are two different actions, and each is subject 
to the procedures described in Section 5. The 
agency may initiate the two actions by issuing 
one notice proposing both, or it may issue a 
notice of proposed suspension and a separate 


rH us we a) “preposkt pe ete one Bene ix 


Sas roapoct to cael action. The two Spare 
notices are issued, at the same time or not, cach 
must be procedurally correct in itself. Tf they 
relate to the same set of facts, each notice 
should refer to the other. 

An employee, whether.op,not a veteran, who 
is covered by Section O35 of the Com- 
mission’s regulations must be given an oppor- 
tunity to reply to the notice of any proposed 
suspension, regardless of length, and must be 
wiven a notice of final decision before it becomes 
effective. This is also true for all veteran em- 
ployees under Part 22 of the regulations for 
suspensions in excess of 30 days. For suspen- 
sions of 30 days or less which are imposed during 
the period of advance notice, there is a epecial 

procedure for employecs who are not covered 
te Part 9 but are covered by Part 22 (see 
Appendix C of Section 5). : 


seEnforced Leare—Ina personal, diseiplinary- 
type situation, the placing of an employee on 
leave without his consent when he is ready, 
willing, and able to work constitutes a suspen- 
sion. When such an action is taken, the appro- 
priate procedures prescribed by Part 9 or Part 
22 must be followed. 

For an employee to be “ready, willing, and 


able to work”, he must be willing and available ~ 


to perform his assigned duties and his conduct 
or his physical or mental condition do not 
create a situation in which his presence at the 
place of employment will constitute an immedi- 
ate threat to Government property or to the 
well-being of the employee himself, his fellow 
workers, or the general public. When the 
employee is not ready, willing, and able to work, 
he may be placed on either annual or sick leave 
as the circumstances and the status of his leave 
accounts require, and such action will not be 
considered to be a suspension.+ 


TERMINATION 


Termination is the action used to separate 
an employee serving under'a temporary appoint- 
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ment limited to one year or less, in either the 
competitive or the excepted service, for any 
reason not specifically covered by another type 
of personnel action. Termination is not the 
proper action to separate an employee because 
of gross inefficiency, poor deportment, or other 
deficiencies personal to the employee that war- 
rant removal. A person serving under tempo- 
rary appointment pending establishment of a 
register may be separated by “Termination” 
for causes not serious enough to warrant 
removal, or by means of Separation—Displace- 
mient, as discussed in Section 3, when displace- 
ment is appropriate. A reemployed annuitant, 
whether or not serving under temporary limited 
appointment, may be terminated at any time 
at the discretion of the appointing officer. 
(The term “reemployed annuitant” is defined 
in Part 1 of the Commission’s regulations.) 

An employee serving under excepted appoint- 
ment may be separated in accordance with 
any regulations or practices that the head of 
the agency concerned finds necessary, unless 
the employee himself is covered byxxPart 22 
of the Commigsion’s regulations (see Section 5). 


REASSIGNMENT 


(REDUCTION IN RANK OR 
COMPENSATION) 


SIF 


The personnel actions previously described 
in this section generally represent the situations 
in which job protection procedures apply. 
However, ‘a reassignment may result in an 
employee’s “reduction in rank or compcnsa- 
tion”, as that phrase is used in Scction 14 of 
the Veterans’ Preference Act of 1944. There- 
fore, when the reassignment of anxyxemployee 
is initiated by the agency, the appointing 
officer should consider whether the employee's 
rank or compensation will be reduced. If a 
reduction in rank is apparent, the job protec- 


- tion procedures described in Appendix C of 


Section 5 should be carefully followed. A 
reduction in compensation may occur in a 
reassignment when, for example, a wage board 
employee is shifted to a new locality with a 
different wage schedule. When such a reduc- 
tion ‘in compensation affects an employee, x+* 
the agency must follow the applicable pro- 
cedures in Appendix C of Section 5. 
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Appendix C ic Seciion 5 
Procedures Under Part 22 of the CSC Regulations 


The steps outlined below must be followed in taking any of the personnel actions dis- 
cussed in Section 4 (except a suspension for 30 days or less which is not a: part of some other 
adverse action) against an employee eligible for veteran preference who is: 

(a) serving in a competitive position under a nontemporary sepaEets and has com- 


pleted his probationary or trial period, or 


(b) serving in an excepted position and has completed more than one year of current 
continuous service in the same line of work under one or more deere cither 


temporary or otherwise. 


With Tespect to suspensions of 30 days or less, itshould be noted that veteran preference 
eligibles serving with competitive status are not protected by Part 22 of the regulations, but 
are entitled to the protections of Part 9 (see Appendix A). 

The major provisions of law and regulation are set forth below in bold face type, fol- 
lowed by additional requirements, suggested guides, and interpretations. : 


A. The employee must be notified in writing 


of the action proposed, the reasons there- 
_for, and of his right to reply. 


.1. The notice must state specifically what 
action is proposed. Vague proposals 
such as “appropriate disciplinary action” 
or “change to lower grade (without iden- 

’ tifying the proposed lower grade or sal- 
ary)” are inadequate. The advance no- 
tice need not give the proposed effective 
date; however, the agency must allow at 
least 30 full calendar days after the notice 
is delivered to the employee (not count- 
ing date of delivery) except that: 

a. No advance notice is required when 

furlough without pay is necessary be- 


cause of unforeseeable circumstances. 


such as sudden breakdowns in equip- 
ment, acts of God, or emergencies re- 
quiring immediate curtailment of ac- 
tivities. 


b. Thirty days’ advance written notice is 
not required when there is reasonable 
cause to believe the employee to bo 
guilty of a crime for which a sentence 
of imprisonment can be imposed. 
However, the employee must be given 
as much advance notice and opportu- 
nity to answer as will be reasonable 
under the circumstances, and at least 
24 hours in any case. 

2. The notice must state any and all reasons 
supporting the proposed action, spccifi- 
cally and in detail (names, times, places, 
etc.). The reasons must be given spe- 
cifically enough, and in sufficient detail, 
that the employee may understand 
clearly the alleged grounds for the pro- 
posed action, know the particular of- 
fenses or deficiencies charged against 
him, and thus be in a position to submit . 
his defense. It is suggested that any pres- 
entation of supporting reasons be concluded 
with this statement: “If you do not under- 
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stand the abore reasons for this proposed 
action, contact’ : 

for further csplanation.” The agency 
must not expect an offer of further ex- 
planation to make up for any lack of spe- 
cificity or detail in the written statement 
of the reasons for the proposed action. 
In addition, if a flaw is detected in the 
notice, whether as a result of a request 
for further explanation or otherwise, the 
faulty notice should be cancelled and a 
new notice, issued. Reasons or charges 
relying upon security requirements (with- 
drawal or denial of clearance, etc.), must 
not be used to support proposed actions 
under these instructions. It is not nec- 
essary for the notice to state all the de- 
rogatory information or potential charges 
which may exist against an employee; 
only those matters relied upon as the 
basis for the proposed adverse action 
need be discussed. 

3. It is the employee's right to reply in 
writing, in person, or both, and to sub- 
mit affidavits in support of his answer, 
showing why any of the charges or rea- 
sons are inaccurate and any other reasons 
why the proposed action should not be 
taken. The notice must make it clear 
that it is only a proposed action and not 
a matter already decided. The notice 
must tell the employee that he has a 
sxright to reply, both personally and in 
writing, and it should tell him that his 
reply, if any, will be considered. It 
should identify the person or office to 
receive a written reply and the person or 


persons who will receive an oral reply. - 
‘A reasonable time must be allowed for - 
preparation and return of awritten reply, _ 
as well as for requesting and making =~ 


personal reply and the employee should 
be informed how much time is allowed. 
At least 10 calendar days should be 
allowed for a written reply wherever 
possible and more in some cases if the 
circumstances justify more time. 

4. If the employee requests an opportunity 
to make an oral reply, he is entitled to be 


ge a 
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hed by an agency representative oF 
reusysentatives with authority either to 
tuxe or to recommend final action. This 
recommending authority need not neces- 
savily be exclusive, nor is it mandatory 
that the resulting recommendation be 
the last submitted to the person or 
persons having awhority to make the 
final decision on the proposed adverse 
action. The employce is not entitled to 
a formal hearing or to examine witnesses 
as a matter of law or Civil Service Regu- 
lation although an ,agency may grant 
him this privilege.if it wishes to do so. 
However, the employee must be given an 
opportunity to make any oral plea he 
wishes which he believes may sway the 
decision on his case. It is not proper to 
restrict his reply to matters dealing solely 
with his guilt or innocence of the charges 
preferred against him but he must be 
permitted to plead extenuating circum- 
stances or make any other representa- 
tions he deems proper. The agency. 
must grant this opportunity for an oral 
reply before the final decision is reached 
so that all of the information or argu- 
ments he offers may be considered in 
reaching a decision.7 


B. Status during notice period. 


1. The employee must be kept on active 
duty unless the agency determines that 
it would be inadvisable to do so. 


If the employee cannot reasonably be 
kept in his official position, he may be 
detailed to a suitable position during the 
notice period. 


3. If the agency determines that it is inad- 


visable to keep the employee on active 


_ duty, the alternatives include: 


a. Annual leave or leave without pay 
with the employee’s consent. 
b. Suspension, if an emergency situation 
requires it. 
(1) If prompt suspension of an em- 
ployee who is also covered by 


Inst. 39 : 
July 25, 1961 
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Section 9.202 of the regula- practical following receipt of his reply or 
tions is considered necessary. the lapse of time allowed for reply. 

agency may. require the employee 1. Boun Sde consideration must be given to 
to submit his reply within what- any reply received from the employee. 
ever reasonable time the circum- ‘A decision must be stated with respect 
stances allow, but not less than to the accuracy of each charge or reason, 
24 hours in any case. 1n no case and whether those found valid reason- . 
may the suspension of a veteran ably support the proposed action; that is, 
under these provisions exceed 30 will promote the efficiency of the service. 
days. If the suspension is one of When appropriate, the proposed action 
two proposed adverse actions, as mav be withdrawn or a less severe action 


when an employee is to be sus- may be substituted! without_making it*~. 
pended during the period of ad- i necessary to issue a_ new notice of pro- « 
vance notice of a proposed re- a posed action. The. ation. The agency may not, } owes 
moval, the agency may cover both | Ger, substitute @ more severe action than 
actions in one notice or may issue ' the one originally proposed, nor may it “ 
two notices. If one notice is used "rely on charges on pions wohich one 402 “ 
it must clearly state the two sep- stated in the initial notice; any such change j 
arate proposals, give the reasons ; 
P 4, will require that the! entire procedure ey 


* 


for each, and inform the employee ‘arted ane. 


of his right to reply to each. 2. Tt the decision is to effect the action 
(2) If the veteran is not covered by originally proposed, or some action less 
Section 9.202 of the regula- adverse to:the employee, he must be, 
tions, and in an emergency is pro- given a dated and written notice of this. 
posed to be suspended for 30 days decisiop promptly after it 1s Teached and, , 
or less during the period of ad- 1a any event, yyno later than the time | 
vance notice of proposed adverse the action will oer eae A ve c 
action, the peony: 2S required by 3. a notice should include the name of, 
the Commission’s regulations to the employing activity and the employee, 
give him written notice of the pro- and the date upon which charges were 
posed suspension at least 24 hours issued. It should clearly state the 
in advance. The agency is also. decision. It must state which of the 
required to make a record of the charges are relied on as the reason for 
reasons for not retaining him in taking the adverse action, and which of 
an active duty status. — . the charges or reasons have been with- 
c. “Administrative” or “official” leave drawn, if any. This may be accom- 
without charge to the employee’s an- plished by repeating the charges or 
nual or sick leave. The limited cir- reasons originally issued and, with res- 
cumstances in which absence with pay pect to each charge or reason, stating 
may be authorized. are discussed by whether it has: been found to be sus- 
the Comptroller General in 38 Comp. tained. This may also be accomplished : 
Gen. 203. A summary of this deci- without repeating the charges or reasons, 
sion is given on page Z1-242. by identifying each by specific reference 
C. The employee must be furnished a written to the number assigned to it in the 
decision on the proposed action as soon as advance notice of proposed action, and 
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Action by agency.......------------- X-4-5 
Reporting. ..<..2.cescessensncascocse X-4-5 


Section 1. General Provisions 


PURPOSE 


This chapter outlines the assistance given 
by the Commission to help place employees 
who have been involuntarily separated or fur- 
loughed by reduction in force, separated or 
resigned for failure to accompany a transferred 
tuncuon, % or separated for failure to accept 
new assignment to another commuting area.’ 4 
Such assistance is reserved to persons who 
have civil service status and who were sep- 
arated while serving in tenure groups I or II. 
Both the purpose of the program and the 
procedures by which it operates are supple- 
mental to those outlined in Chapter R-3, 
since the primary responsibility for the reem- 
ployment of a separated career employee rests 
upon the separating agency. The program is 
designed to provide continued employment in 
the commuting area in which the employee was 
separated, but if the employee is not placed the 
Commission will extend the benefits to certain 
other areas at the employee’s request. 


BENEFITS PROVIDED 


The types of benefits provided and the per- 
sons entitled to these benefits are described 


below. Persons who were in group II solely 


because they were serving in “obligated posi- 
tions” will be considered as group I for the 
purpose of the following instructions. 

Priority referral.—This is the referral to va- 


1 Effective May 18, 1958 
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cancies ahead of all other eligibles, or referral 
to any agency to displace a group III employee 
serving in @ position to which the separated 
career employee is entitled. This benefit’ is 
available only to an employee who was in tenure 
group I when separated from a competitive 
position by reduction in force. 

Circulation of employment briefs.—This is 
the condensation of a separated career em- 
ployee’s experience and training history into 
employment briefs for each of the two positions 
for which he has applied, and the circulation of 
such briefs. The Commission office will send 
copies of the briefs to each appointing officer 
and board of examiners in the area under its 
jurisdiction at locations where the separated 
career employee has agreed to accept appoint- 
ment. When filling vacancies, including those 
normally filled from within, agencies must give 
bona fide consideration for placement to persons 
whose briefs indicate that they are qualified 
and available for the position. The Commis- 
sion will not issue direct hire authority for any 
position for which the briefs show qualified and 
available separated career employees entitled to 
consideration. This benefit is available only 
to an employce who was in tenure group I when 
separated from a competitive position by reduc- 
tion in force. 

Priority certification.—This is certification 
from registers to vacancies ahead of all other 
eligibles, except on registers where 10-point 
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preference eligibles with a compensable service- 
connected disability of 10% or more are placed 
at the top. On such registers, however, @ 
separated career employee entitled to float to 
the top will be certified ahead of all other 10- 
point eligibles, and other separated career 
employees will be listed ahead of all other 
eligibles who do not float to the top of the 
register. Former employees who were in group 
I or IJ in competitive positions when separated 
or furloughed by reduction in force, who 
were separated or resigned for failure to 
accompany a transferred function, yor who 
were separated for failure to accept new assign- 
ment to another commuting area,'y are eligible 
for this benefit. Employees in group I or II 
who possess competitive status and who are 
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similarly separated from excepted positions are 
also eligible. However, a separated career 
employee will not be given'priority certification 
and priority referral simultaneously to grades 
at or below the grade from which separated, 
in the same commuting area. 

Regular order of certification—This is 
certification to vacancies’ in regular register 
order. A separated career employee will be 
entered in regular order on registers for posi- 
tions and grades for which qualified, including 
grades higher than that held at separation. 
He will remain on such registers after expira- 
tion of his eligibility for the benefits outlined 
above. This benefit is’ available to any 
former employee entitled to priority certifica- 
tion. 
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RULES AND REGULATIONS 


CIVIL SERVICE RULES 


Src. 101. The Civil Service Rules are 
hereby amended to read as follows: 


Rulo I—Coverage and Definitions 


Sec. 01.1 Positions and employees affected 
by these Bules. These Rules shall apply to all 
pogitions in the competitive service and to all 
incumbents of such positions. Except as ex- 
pressly provided in the Rule concerned, these 
Rules shall not apply to positions and employees 
in the excepted service. : 

Sec. 01.2 Extent of the competitive service. 
The competitive service shall include: (e) All 
civilian positions in the executive branch of the 
Government unless specifically excepted there- 
from by or pursuant to statute or by the Civil 
Service Commission (hereafter referred to in 
these Rules as the Commission) under section 
06.1 of Rule VI; and (b) All positions in the legis- 
lative and judicial branches of the Federal Gov- 
ernment snd in the Government of the District 
of Columbia which are specifically made subject 
to the civil-service laws by statute. The Com- 
mission is authorized and directed to determine 
finally whether a position is in the competitive 
service. 

Sze. 01.3 Definitions. As used in these 
Rules: 

(a) “Competitive service” shall have the 
game meaning as the words “‘classified service”, 
or “classified (competitive) service”, or “classi- 
fied civil service” as defined in existing statutes 
and executive orders. 

(>) “Competitive position” shall mean 8 
position in the competitive service. 

(c) “Competitive status” shall mean basic 
eligibility to be noncompetitively selected to 
fill a vacancy in a competitive position. A. 
competitive status shall be acquired by career- 


conditional or career cppointment through 
open competitive oxamination upon setisiac- 
tory completion of a probationsry pericd, or 
may bo granted by statute, executive order, 
or the Civil Service Rules without competitive 
examination. A person with competitive ststus 
may be promoted, transferred, reassigned, 
reinstated, or demoted without taking an open 
competitive examination, subject to the con- 
ditions prescribed by the Civil Service Rules 
and Regulations. 

(ad) An employee shall be considered as 
being in the competitive service when he 
has e competitive status and occupies a com- 
petitive position unless he is serving ‘under a 
temporary appointment: Provided, That an em- 
ployee who is in the competitive service at the 
time- his position is first listed under Schedule 
A, B, or C shall be considered as continuing in 
the competitive service as long as he continues 
to occupy such position. 

(e) “Tenure” shall mean the period of tume 
an employee may reasonably expect to serve 
under his current appointment. Tenure shall 
be granted and governed by the type of ap- 
pointment under which an employee is cur- 
rently serving without regerd to whether he has 
a competitive status or whether his appointment 
is to & competitive position or an excepted 
position. 

Sec. 01.4. Extent of the excepted service. 
(a) The excepted service shall include ail 
civilian positions in the executive brench of the 
Government which are specifically excepted 
from the requirements of the Civil Service 
Act or from the competitive service by or - 
pursuant to statute or by the Commission | 
under section 06.1 of Rule VI. 

(b) “Excepted service” shall have the same 
meaning as the words “unclassified service”, 
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SUBPART D — COMMISSION ACTION ON INITIAL APPEAL 


Sec. 22.401 (b) Evidence. Statements of witnesses shall be by affidavit, 
when practicable, and relative to the adverse decision. 


SUBPART E — COMMISSION ACTION — APPELLATE REVIEW 


Sec, 22.501 Appeals to the Board of Appeals and Review. . . . When an 
employee ... elects to appeal from a decision of the Chief, Appeals 
Examining Office, . . . such appeal shall be made to the Board of Ap- 
peals and Review. . ., U.S, Civil Service Commission .... 


Sec. 22.502 Board Procedures. (a) Scope. The Board will review the 
entire record of the case and ail written representations submitted to 
the Board relevant to the appeal. 


FEDERAL PERSONNEL MANUAL 
Pages S-1-4, S-1-4,01 (Inst. 18, January 18, 1961) 
CANCELLATION OR CORRECTION OF ACTIONS 


In general, but with the exceptions noted below, when an authorized 

separation has become an accomplished fact, it cannot be rescinded 
One exception to this rule is permitted and a separation may be 

cancelled when the agency determines that the action was unjustified 
or unwarranted, and compensation for the period during which the un- 
warranted action was in effect is paid under Public Law 623... It is 
- . - permissible to correct an erroneous report of separation by sub- 
stituting a more appropriate type of action which does not’ change the 
essential fact of separation. For example, a removal for absence with- 
out leave might be corrected to show resignation if it is found that the 


employees had, in fact, resigned before the effective date of the remov- 
al action. 


Except for the circumstances discussed above, the agency general- 
ly is not authorized to set aside a separation after its effective date. 


U. S. GOVERNMENT ORGANIZATION MANUAL, 1965-1966 
Page 316 


All functions of the Department are vested inthe Secretary of Labor. 


PRELIMINARY STATE MENT 


(1) The instant appeal does not merit serious consideration. Ap- 
pellant's claims are "patently meritless" (Govt. Br. 12), "so insub- 
stantial as not to warrant any discussion" (Govt. Br. 13); and appellant 
is an irresponsible libeler and/or a fool. (2) Ov, the official Govern- 
ment acts of which appellant complains are frauds, frauds of which the 
United States Attorney's Office is aware, the perpetrators of which are 
criminally prosecutable by said United States Attorney's Office, but the 
validity of which, nevertheless, said United States Attorney's Office 
seeks to have this Court affirm. 


Obviously, of the foregoing two alternatives, the eminent credibil- 
ity of the first is matched by the incredibility of the second. It is to 
overcome this presumption of Government rectitude — usually war- 
ranted, appellant thankfully notes — that this reply brief is submitted, 


AMENDED CONCLUSION (App. Br. 60) 


Conclusion 2(b), 2(c) (App. Br. 60): The Government would delete 
these conclusions (Govt. Br. 13, Footnote). Appellant agrees. Appel- 
lant's claim for back pay should be dismissed for lack of jurisdiction, 


1 
See Footnote No. 1, page (iii) supra. 


as appellant did not, in the District Court, and does not, in this Court, 
choose to assert a claim for money against the United States. 


Conclusion 2(a) (App. Br. 59): This conclusion should be amplified 
to show that the effective date of appellant's reinstatement to his posi- 
tion in Washington, D.C., be May 7, 1962. It was on that date, because 
he failed to accept his unauthorized transfer, that appellant was sus- 
pended for more than 30 days (until his ultimate discharge) without 
benefit of the provisions of Sec. 14 of the Veterans’ Preference Act 
(Statement of the Case, Part I 6, App. Br. 7). 


ARGUMENT 


Government Point I — "Neither Arbitrary Or Capricious. . ." 


The Government's conclusions of fact here are unsupported by the 
record, and its legal arguments are irrelevant. For example, contrary 
to the Government's assertions here, the record will show that: the of- 
ficials who changed appellant's duty station to Detroit were unauthor - 
ized, without authority "duly delegated to them by the Secretary" (Govt. 
Br. 11); "the decision he [the Secretary of Labor] made on appellant's 
Grievance Appeal" (Govt. Br. 11) was not made by the Secretary; and 
appellant does not "seek to have the Secretary of Labor subjected to ex- 
amination..." (Govt. Br, 11). As for the last assertion, the record 
shows that if anyone sought "to have the Secretary of Labor subjected 
to examination," it was the Civil Service Commission, and that appel- 
lant persistently objected (JA top 220 to middle 221). 


Government Point I(A) — Removal 


The specific discharge action effected against appellant was more 
severe than the action proposed, more severe than the action prescribed 
by the Federal Personnel Manual, hence without sanction ‘in law, and 
appellant's Points I through V (App. Br. 28, 32-49) are valid — if, as 
appellant contends, the discharge action effected against him was "Re- 


moval.” The Government does not contest this. Hence appellant's 
Points I through V are unarguably valid, because in its pleadings the 
Government has admitted that the action effected was "Removal" (Compl. 
& Ans. Pars. 23, JA 10, 22). 


Admitted or not, record-evidence establishes indisputably that the 
action effected against appellant was (and is) "Removal." But there is 
neither the space, nor, apparently, the need, to further document this. 
See, however, item (c), page 5, infra. 


The Corrected Notification 


The Government's Argument notes that the Civil Service Commis- 
sion's Board of Appeals and Review took note that the Department of 
Labor “issued a corrected 'Notification'"' (Govt. Br. 13, 1st sentence). 
(But Labor's decision to remove appellant — JA 41 — was not "cor- 
rected.") Did said corrected notification change the action previously 
effected (which, admittedly, was removal)? The answer is clearly ''No" 
because, as will be shown immediately below: (a) The Federal Per- 
sonnel Manual prohibits any such change; (b) The Department of Labor 
indicated the action would not be changed; (c) The Appeals Examining 
Office (Civil Service Commission) found there was no change; (d) The 
Board of Appeals and Review (Civil Service Commission) found the cor- 
rected notification "inconsequential." 


(a) The Federal Personnel Manual — See the Manual's pertinent 
provisions at pp. 1-2, supra: Clearly, after the effective date of a sep- 
aration action, only an erroneous veport of said action, but not the ac- 
tion itself, may be changed. Appellant's removal was effective August 
3, 1962 (JA 43, item 13). The corrected notification was issued and 
dated September 18, 1962 (JA 95, bottom), Although not warranted, the 
removal action had in fact been effected and correctly reported. The 
Department of Labor was unauthorized "to set [the removal] aside ... 
after its effective date.” Unless, as provided by the Federal Personnel 


Manual, the "separation" * was "cancelled when the agency determine[d] 
that the action was unjustified or unwarranted, and compensation for the 
period during which the unwarranted action was in effect [was] paid 
under Public Law 623. .." (Federal Personnel Manual, pS-1-4.01 — 
page 1, supra.) . 

(b) Labor — The Department of Labor implied that the corrected 
notification would not actually change the actioneffected. Under oath, 
Labor's representative testified: 


"With respect to the adverse action we believe it 
to be sound, both on procedure, and on merit, and in 
the best interest of the Government. However, to 
eliminate confusion on the point of procedure, the 
Agency is ugar to correct the Standard Form 50 
[notification] ... ."" (JA 216) 


(c) Appeals Examining Office (Civil Service Commission) — The 
Appeals Examining Office noted that a corrected Notification had been 


issued (JA 95 at bottom). But it nevertheless concluded its decision 
with: "In light of all the evidence ... we find that... the removal of 
Mr. Handler was warranted ... and that such action was not arbitrary, 
unreasonable or capricious. ... It is recommended that! no change be 
made in... the removal of Mr. Handler on August 3, 1962." (JA 105) 


(d) Board of Appeals and Review (Civil Service Comm.) — As for 


the Board of Appeals and Review, the most precise label it saw fit to 
apply at any time to the action effected is "discharge." (Last par. of 
JA 116 through JA 120) And both actions — removal, and separation- 
failure to accompany activity — are discharges, It follows, therefore, 
that the Board of Appeals and Review failed to distinguish between the 
two actions, and that it failed to find which of the two was effected by 
the original ov the "corrected" notification. And, of course, in any 
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See definition of "separation" at App. Br. 36. 


event, the Board of Appeals and Review found the notification terminol- 
ogy "inconsequential." (JA 117) See the rule (and its corollary) enunci- 
ated in the Chenery case (332 U.S. at 196-197) and cited in the Burling- 
ton case (371 U.S. at 168-169), both cases cited on page 13, infra. 


Thus significance for the corrected "Notification" was neither 
claimed nor permitted. But the "correction" does demonstrate that 
Labor knew it had effected an excessively severe action. So did the 
Civil Service Commission, When challenged, Labor's reaction was to 
hedge by defending the action effected, at the same time issuing a cor- 
rected, but ineffective, notification. The reaction of the Civil Service 
Commission's Board of Appeals and Review was to hedge by resorting 
to double talk, and by declining to identify the action effected, original- 
ly or as "corrected," any more precisely than "discharge." 


Government Point I(B) — The 30 Day Notice. 


Contrary to the Government's contention, this claim stands, rather 
than ‘falls,’ with appellant's substantiated — indeed admitted — claim 
that he was "removed" rather than "separated for failure to accompa- 
ny activity.” 


Government Point II — The District Court's 
Protective Order. 

The individuals that personally perpetrated the allegedly fraudulent 
Civil Service Commission decisions: * Are they willing to be identi- 
fied? The record does not say. Their identities are protected -- ap- 
propriately enough — by a Protective Order. 


The Government's Argument here is based first on an error of 
fact: The first paragraph of their Argument at Point II (Govt. Br. 14) 
indicates that the Government's Motion For Protective Order was granted 
on its merits. And the "fact" substantiating this indication is errone- 


3 
The decisions are fraudulent on their face — see p. 8, infra. 


ous. The second sentence of the last paragraph beginning on page 8 of 
the Government's brief errs in implying that the District Court con- 
curred with the Government views stated in the preceding paragraph of 
the Government brief's page 8. Actually, in granting the Government's 
Motion for a Protective Order, the District Court made it crystal clear 
that it did not reach the motion's merits (JA 123). 


To the untimeliness of the Government Opposition to the interroga- 
tories, appellant waived objections only on condition there be a hearing 
on the merits, and on condition the Government be precluded from fil- 
ing a motion for summary judgment until there be a ruling on its then 
pending motion for a protective order (JA 26-27), Neither condition 
was met: There was no hearing on the merits (JA 123 supra); and the 
Government's motion for summary judgment was filed on May 6, 1965 
(JA 27), which preceded not only the granting of the protective order on 
May 11, 1965 (JA 130), but also the May 10 oral argument on the mo- 
tion for protective order (JA 123). 


Rules 33 and 30(b) rather than Rule 37(d) F.R.C.P. govern untime- 
liness of motions for protective order, and this is not ''a matter com- 


mitted to the District Court's discretion" (Govt. Br. 14).: The Govern- 
ment notes that "Appellant applied for no sanction." (Govt. Br. 14) Be- 
fore the protective order was granted, appellant applied for no sanction 
because he had waived the Government s untimeliness (on certain condi- 
tions, one of which — the filing of the motion for summary judgment — 
had not been violated until just prior to oral argument on the Govern- 
ment's motion for protective order, another of which — a hearing on the 
merits — was not violated until oral argument started — supra). And 
after the granting of the protective order, there was no basis for request- 
ing sanctions. 


Government Point I(D) 


The Civil Service Commission Failed To Consider, 
' in Good Faith, Certain Specific Evidence 
Submitted to It by Appellant 
As promised (last sentence, App. Br. 56), appellant further docu- 
ments Point VII of his Argument. Said further documentation of appel- 
lant's Point VII (App. Br.56) is found in the last par. beginning on page 
22, infra, 
The Civil Service Commission Decisions 
Are Demonstrably Fraudulent 


As promised (App. Br. 57), to the extent time and space permit, 
appellant proves Point IX of his Argument (App. Br. 57). 


Appeals Examining Office Decision WA 86-105): 


See the last complete paragraph on JA 104. Queries: Has theCom- 
mission consistently — or every — held that, as opposed to other types 
of separation, failure to accept a change in assignment is grounds for 
removal? Were "reasons such as those given for the appellant's re- 
moval" sufficient to warrant removal? And was removal under these 
circumstances arbitrary? 


Board of Appeals and Review Decision (JA 114-120): 


Appellant appealed the Appeals Examining Office decision to the 
Board of Appeals and Review — see especially the last paragraph JA 
107 through eight lines from the end of JA 108. The very first sentence 
of the Board's subsequent decision establishes its fraudulent flavor (JA 
114). There we learn that appellant's name was "removed" from the 
Department of Labor's employment rolls -- which, of course, would 
have happened no matter what the reason for the end of appellant's em- 
ployment, whether it had been his death, resignation, retirement; or 
whether there had been effected against him ezther of the two discharge 
actions involved in this case: (1) separation-failure to accompany ac- 
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tivity, (2) removal. Again, at JA 116, the Board sagely speaks of Labor's 
"removing your [appellant's] name from its employment rolls." (Em- 
phasis added, JA 116) 


But of appellant's claim that "removal" is a term of art identifying 
the precise discharge action effected against appellant, and that it is an 
excessively severe action, what does the Board say? Actually, nothing 
— see App. Br. 44-45. The Board does purport to dispose of the claim 
with one cryptic sentence (JA 117, lines 9 et seq.). A sentence the 
fraudulence of which was earlier cited by appellant, first in his request 
of the Civil Service Commission that the Board's decision be reconsid- 
ered (JA 121), again in his Complaint (Compl. Par. 35, JA 15), and still 
again in oral argument in the District Court to rebut Government coun- 
sel's specific oral reliance on the sentence (JA 226). 


Further discussion appears unnecessary, and space limitations 
preclude it. Mr. S. L. Elliott, Chief, Appeals Examining Office (at JA 
105), and Mr. E, T. Groark, Chairman, Board of Appeals and Review 
(at JA 120): If they signed the decisions personally, and knew the con- 
tents and circumstances thereof, Messrs, Elliott and Groark are guilty 
of fraud. Quasi-judicial fraud. Pious fraud. Fraud perpetrated in the 
name of, and thus in contempt of, the United States Government. Fraud 
that is prosecutable by the United States Attorney's Office, but which 
said Office would have this Court validate. 


The Government's Irrelevant, Unreliable | 
Facts and Disguised Argument 


Their Irrelevant and Unreliable Facts: 


"(T]he Department of Labor's internal Grievance Procedure" "is 
not open to judicial review." (Govt, Br. 4) On this point the Govern- 
ment is firm. But of both its Counterstatement of the Case and its Sup- 
plemental Appendix, more than half is devoted to the Grievance (Govt, 
Br. 4-8; S.A. A5-A10). Since appellant agrees that the internal griev- 
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ance procedure is not subject to judicial review, he does not use valu- 
able space to refute, at length, this Government material. 


But briefly: Page 4 of the Government's Brief (Counterstatement 
of the Case) consists almost entirely of findings of the intra-Labor 
Grievance Committee and of Argument — but neither is labelled as 
such. Of the Grievance Committee's recommendation, the Government 
says ''The Commissioner... approved this recommendation." (Govt. 
Br. 5) But this is not supported by the record. Appellant's grievance 
appeal-brief to the Secretary of Labor, from which only scanty excerpts 
are included in the Joint Appendix, dissected the Grievance Committee 
recommendation (e.g., JA 136). The impact of said dissection is evi- 
denced by its suppression: appellant's grievance appeal-brief was with- 
held by Labor officials from the Secretary (page 16 et seq. wzfra) and, 
until its absence was challenged, withheld also from the District Court 
(Page 22 infra). 


Their Disguised Argument: 


Regarding Footnote No, 1, page 4 of the Government's Brief: A 
footnote in the Counterstatement of the Case — the Government obvi- 
ously has little confidence in this pussillanimously disguised Argument. 
Firstly, No. 1(b) of appellant's "Questions Presented" is here cited by 
the Government erroneously; Question No. 1(b) relates to appellant's 
Point VI (App. Br. 49) and is entirely unrelated to the "Grievance Ap- 
peal matter.” 


Secondly, the Government's Footnote No, 1 appears to suggest that 
since appellant's admitted failure to accept a transfer to a new post of 
duty is a proper ground for discharge, the Court should inquire no fur- 
ther. Whether the transfer-order was authorized, whether the authori- 
zation was forged, or, if genuine, whether the authorization was obtained 
from the Secretary by fraudulently withholding from him an appeal of 
that transfer-order; i.e., whether the transfer-order was unlawful —as 
the Government would have it, this question is outside judicial review. 
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In the Schmidt case (Schmidt v. United States, 145 Ct. Cl. 632 
(1959)), the Government took the same position. There the alleged un- 
lawfulness of the transfer-order was grounded on its purpose, alleged- 
ly political, The Court inquired into that matter, holding — 145 Ct. Cl. 
at 636 -- "If the order . . . [changing plaintiff-employee's post of duty] 
was issued to serve political purposes and not to promote the good of 
the service, it was an unlawful order, ... Being unlawful, it did not 
have to be obeyed. Hence, a refusal to obey was not insubordmation," 
(Emphasis added) 


Appellant's transfer-order was made by "the responsible officials 
of the Department of Labor who were delegated final authority by the 
Secretary to make the change-of-duty station determination in [appel- 
lant's] case." (Emphasis added) (Footnote, Govt. Br. 4) "[T]he whol- 
ly discretionary determination the Secretary of Labor entered in appel- 
lant's intra-Departmental Grievance Appeal matter is immaterial to 
his discharge [for failure to accept said transfer order.]" (Emphasis 
added — Footnote, Govt. Br. 4) The Government here relies on both of 
the foregoing statements. They are contradictory, for the Secretary's 
delegation of his final authority to the responsible officials, upon which 
the Government here relies, was made, if at all, by the Secretary's 
"discretionary determination [concerning] appellant's intra-Depart- 
mental Grievance Appeal matter,'’* which the Government here labels 
"immaterial." The Government's lack of confidence in this "Argument," 
as evidenced by its relegation to a Footnote in the Counterstatement of 
the Case, is well founded. 3 


4 In its brief at page 11, the Government says: 


"{Appellant's transfer-order was] made by the proper officials 
of the Department of Labor under the authority duly delegated to 
them by the Secretary in his final decision on the Grievance Ap- 
peal ..."" (Emphasis added) See also: Govt. Br. -S.A. A2, 3rd 
par.; App. Br. 6, Item 5) 
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Government Point I(C) — Was the Transfer 
Unauthorized, Unlawful, and Fraudulent ? 


The Forgery 


The Cwil Service Commission Made No Findings. 


Concerning appellant's claim that the cited authority for his trans- 
fer is a forgery, the Government's brief cites no Civil Service Commis- 
sion findings — Government counsel here offer their own post hoc ad- 
judication of appellant's appeal to the Civil Service Commission's Board 
of Appeals and Review. Moreover, as will be shown below, in their post 
hoc adjudication appellate counsel rely entirely on evidence that is: (A) 
not relied on by the Civil Service Commission, (B) inadmissible, under 
Civil Service Commission regulations, (C) too late, as a matter of law, 
and (D) fraudulent. The Government's Argument here fails to contest 
the following: 


1. The authority for appellant's transfer to Detroit is the Secre- 
tary of Labor's ostensibly signed initials (""A.J.G.") on appellant's griev- 
ance decision (Point VI, 2, App. Br. 53 — see Footnote 4, p. 11, supra). 


2. The Department of Labor concedes: 


(a) If the grievance decision was in fact not "made by the Secre- 
tary,"’ appellant's transfer-order to Detroit was invalid (App. Br. 12), 
and 


(b) If that transfer-order was invalid, appellant was under no obli- 
gation to comply. (See Point VII 5, App. Br. 53; and see Item 3, bottom 
of JA 67, which comments on the letter at the bottom of JA 62.) 


In short, the Government does not dispute that appellant was under 
no obligation to honor his transfer to Detroit, said transfer being unau- 
thorized, if "A.J.G." was a forgery. Rather the Government contends 
(1) that "A.J.G." was not a forgery, and (2) that the "Secretary of Labor's 
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certification, |”. J.A. 64, is wholly dispositive” of this claim (Govt. Br. 
13). The short reply to this two pronged contention is that (as is shown 
below), both as to the alleged forgery and the "Secretary of Labor's 
certification" purporting to authenticate it, the Civil Service Commis- 
sion's Board of Appeals and Review made no findings. 


And it is said Board that, by Civil Service Commission regulations, 
must adjudicate appeals from decisions of the Commission's Appeals 
Examining Office. (CFR, 1949 Edition, Title 5, Part 22, Sec, 22.501) 
And it is to the Civil Service Commission in the first instance that Con- 
gress entrusted appeals of the type made by appellant. As for appellate 
counsel's Argument on the matter: "The courts may not accept appel- 
late counsel's post hoc rationalizations for agency action; Chenery’ re- 
quires that an agency's discretionary order be upheld, if at all, on the 
same basis articulated in the order by the agency itself." : Burlington 
Truck Lines v. United States, 371 U.S. 156, 168-169 (1962) 


And, normally, neither would the Court make findings on these 
questions, because ". . . the standard of judicial review is that of wheth- 
er there is evidence of substance in [the Civil Service Comm. record] 
which supports the Commission's view of the matter." Dabney v. Free- 
man, 123 U.S. App. D.C. 166, 168, 358 F.2d 533, 535 (1965), and cases 
cited therein. But as was stated supra — and as is demonstrated in the 
next paragraphs — concerning the alleged forgery and the Secretary's 
"authentication" thereof, the Commission's Board of Appeals and Re- 
view expressed ”o view. As has already been demonstrated, moreover, 


lin referring to "certified" Civil Service Commission records on page 11 of 
its brief, the Government uses the word justifiably, since those records were 
"certified"; see JA 28 for certificate. But here two pages later in its brief, 
the Government's allusion to the Secretary's "certification" can only be calcu- 
lated to mislead, especially since appellant argues that the Secretary's state- 
ment is inadmissible because not in affidavit form. (Item 6(a)(1), JA 68; App. 
Br. 54) 


(6} Securities and Exchange Comm'n. v. Chenery Corp., 332 US. 194, 196-197 
(1946). 
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by reference to another matter, the Board's decision sustaining appel- 
lant's removal is fraudulent. And since, as will be shown injra, to re- 
fute appellant's claim of forgery there is in the record nothing but the 
unsupported self-serving testimony of, and/or evidence prepared and 
submitted by, a proved perjurer, and since to sustain appellant's claim 
of forgery there is in the record abundant evidence, including Depart- 
ment of Labor officials’ persistent refusals to corroborate the self- 
serving evidence and testimony of said proved perjurer, the Court is 
warranted here in concluding that because it was inconsistent with its 
pre-determined fraudulent decision to sustain appellant's removal, the 
Commission's Board of Appeals and Review suppressed its own perti- 
nent findings -- which were that ''A.J.G."" is a forgery and the Secre- 
tary's subsequent "authentication" thereof is a fraud. In short, thereis 
no need to remand this question to the Commission. 


(A) Not Relied on by the Cwil Service Commission 


“The Board will review the entire record of the case and all writ- 
ten representations submitted to the Board relevant to theappeal."' (CFR, 
1949 Edition, Title 5, Part 22, Sec. 22.502) That appellant made specif- 
ic "representation" to the Board about the inadmissibility of the evidence 
now relied on by counsel to refute the forgery claim, and that the Board 
did in fact fail to make findings on this representation and on the al- 
leged forgery claim itself, and that these failures are reflected in the 
Board's ultimate decision, is demonstrated thus: 


In enumerating the essential facts of record, the Board commences 
with appellant's transfer, with no mention of any special authority for 
said transfer. (See item (3), bottom JA 114.) Nowhere in its decision 
does the Board allude to any special authority for appellant's transfer. 
The Board notes that appellant's transfer was made by officials "exer- 


" After stating its findings, the Board sustained appellant's discharge "for the 
reasons set forth, herein” in its decision (JA 120). 
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cising authority lawfully delegated to them by the Secretary of Labor for 
making such changes in the assignments of the Department's employ- 
ees." (Emphasis added) (Bottom JA 119) The allusion here is obvious- 
ly to routine employee-transfers made by officials to whom the Secre- 
tary of Labor delegates blanket authority; * the allusion is obviously not 
to the allegedly forged "A.J.G.," the specific authority cited by the De- 
partment of Labor for transferring appellant. At his Civil Service Com- 
mission hearing, contending that his transfer was without authority (2nd 
par., JA 212; 1st 3 complete pars., JA 196) and unlawful (3rd, 4th pars., 
JA 197), appellant alluded to the alleged forgery. But the Board found 
only: "As to the alleged illegality of the change in duty station, you have 
cited no law which prohibited the Department of Labor from changing 
your assigned duty station, and the Board knows of none." (Bottom JA 
119) Obviously, then, the Board did not here consider appellant's claim 
that "A.J.G.," the acknowledged authority for his transfer, was aforgery. 


(B) Inadmissible, Under Civil Service Commission — 
Regulations 


Nor, of course, did the Board consider Labor's answer to the fore- 
going forgery claim, namely "The Secretary of Labor's certification, 
J.A. 64" (Govt. Br. 13), which the U.S. Attorney's Office nevertheless 
now contends is "wholly dispositive." Appellant, on the other hand, con- 
tends that the Secretary's "certification" is inadmissible under Civil 
Service Commission regulations, having made that contention first to 
the Commission's Appeals Examining Office (Item 6(a) (1), JA 68) and 
then to the Commission's Board of Appeals and Review. (Item (c), JA 
109. Page 7 of the Appeals Examining Office decision, cited at JA 109, 


8 All functions of the Department are vested in the Secretary of Labor.” (U.S. 
Government Organization Manual, 1965-1966, page 316) When appellant appealed 
his grievance decision to the Secretary of Labor, authority to transfer appellant, 
hitherto residing in those officials delegated blanket authority to make routine 
transfers, admittedly reverted to the Secretary. And that authority remained 
with the Secretary until he redelegated it, ostensibly with his signed "A.J.G." 
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is found at JA 94-95.) But neither Civil Service Commission decision 
acknowledges appellant's contention. It is valid. 


(C) Too Late, as a Matter of Law 


Inadmissible under Civil Service Commission regulations or not, 


relied on by the Commission or not, as a matter of law the "Secretary 
of Labor's certification" (Govt. Br. 13) came too late. Said "certifica- 
tion” confirms appellant's allegation that "A.J.G.," the authority for ap- 
pellant's transfer, was not in the Secretary's handwriting (JA 63, 64), 
and thus, on its face, was invalid. Before accepting a new post of duty 
almost half-way across the country, appellant was entitled to a transfer- 
order that was valid on its face (Even military discipline would so provide 
— or do Government counsel argue that Department of Labor discipline 
must exceed that of the Armed Forces ?), not one that is authenticated 
after he is discharged for refusal to accept the previously unauthenti- 
cated transfer-order. Appellant so contended at his Civil Service Com- 
mission hearing — see the first 17 lines of JA 221. 


(D) Fraudulent 


The "Secretary of Labor's certification” relied on by Government 
counsel (JA 64; Govt. Br. 13) is a fraud, perpetrated not only on appel- 
lant, but also on the Secretary. Assuming, avguendo, that the Secre- 
tary's signature is genuine, the document is a self-serving device pre- 
pared for the Secretary's signature by a proved perjurer. Its factual 
representations are lies. Citations to record-proof are incorporated 
into the following discussion (at pages 17-25, wfra). 


Government Point I(C) (Cont'd.) _ 
Suppression of the Grievance Appeal-brief 


The Question Is Subject to Judicial Review 


Was appellant's grievance appeal-brief withheld from the Secre- 
tary of Labor? The Government would bar judicial consideration of 
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this question citing the Morgan case (Govt. Br. 13). The citation is 
inapposite. In the Morgan case, the Government successfully argued: 
"The Court below compelled the Secretary to testify . . . although the 
record was in all respects regular on its face."" 313 U.S. at 410. But 
in the instant case, appellant did not seek the Secretary's testimony (in 
fact, appellant objected to the Civil Service Commission's seeking of it 
— page 3, supra), nor is the record in all respects regular on its face. 
More importantly, the Supreme Court said: "Our duty is at an end when 
we find, as we do find, that the Secretary was responsibly conscious of 
conditions . . . that he duly weighed them. ..." (Emphasis added) 313 
U.S. at 420. Appellant asks this Court (on the basis of the material im- 
mediately below) to make similar — but negative — findings: that the 
Secretary (or his delegate) was not "conscious" of appellant's grievance 
appeal-brief, and that the Secretary did ot "duly weigh" ‘the brief, be- 
cause the brief had been withheld from him. | 


The Civil Service Commission (The Board) 

Made No Relevant Findings 

In their brief, Government counsel implicitly contend: (1) appel- 
lant's grievance appeal-brief was in fact forwarded by the Department 
of Labor's Office of Personnel Administration to the Secretary; (2) 
thereafter, the recommended grievance-decision was in fact adopted by 
the Secretary, as evidenced by the endorsed "'A.J.G."; (3) in turn, the 
document Labor later introduced into the Civil Service Commission 
record, at the Commission's request to authenticate the signed "A.J.G.,"' 
was itselfa valid document. As has been demonstrated (pp. 14-15, supra), 
the foregoing contentions (2) and (3) are not findings of the Civil Service 
Commission, but post hoc "findings" of Government appellate counsel, 
Contention (1) is the same. 


The Government Relies Entirely on a Proved Perjurer 


As will be shown, to ground all three post hoc contentions cited in 
the preceding paragraph, there is in the record only the unsupported 
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self-serving testimony of, and/or evidence prepared and submitted by, 
a proved perjurer. But to disprove these same post hoc "findings" by 
Government counsel, there is in the record — besides the Board's 
(Civil Service Comm.) discreet silence, and besides the Civil Service 
Commission's scheme to withhold appellant's grievance appeal-brief 
from the record submittedtothe District Court (pp. 22-23, fra) — abun- 
dant evidence, including Department of Labor officials’ persistent re- 
fusals to corroborate the evidence and testimony of the proved perjurer. 


The proved perjurer is Mr. Harold E. Finnegan. Mr. Finnegan, an 
official of Labor's Office of Personnel Administration, was present dur- 
ing appellant’s intra-Labor grievance hearing (penultimate paragraph 
of JA 132). There is in the Joint Appendix enough of the record (The 
great bulk of record-evidence pertinent here is not in the Joint Appen- 
dix.) to demonstrate that Mr. Finnegan, representing the Department of 
Labor's Office of Personnel Administration, thereafter guided and su- 
pervised the processing of appellant's intra-Labor grievance and sub- 
sequent removal: e.g., note — JA 8 — the initials at the bottom of the 
quoted memorandum, indicating that Mr. H. E. Finnegan authored the 
memorandum for Mr. McVeigh's signature; in routing a copy ofits Find- 
ing to the Director of Personnel, the Grievance Committee directed it 
specifically to Mr. Finnegan (Footnote, Govt. Br. S.A. A5); note — JA 
37 ~ at lower left, that Mr, Finnegan authored this memorandum for 
Director of Personnel McVeigh's signature; ® appellant's correspondence 
to Mr. McVeigh, Director of Personnel — JA 39 — was routed by that 
office to Mr. Finnegan (see upper right of memorandum), and see — JA 
40 — an instance where, when Mr. McVeigh (rather than Mr. Finnegan) 
authored his own memorandum, a copy was furnished Mr. Finnegan to 


a compelling conclusion is that, with few exceptions, Mr. Finnegan authored 
all pertinent correspondence signed by Director of Personnel McVeigh. The ini- 
tials of the actual author appear only on retained office copies. But almost allof 
Mr. McVeigh's correspondence to appellant was introduced into the Civil Service 
Commission record by appellant, from the original documents. 
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keep his record complete; it is Mr. Finnegan — at JA 47 — who fur- 
nished Labor's record of appellant's removal to the Civil Service Com- 
mission; and lastly — at JA 174 — at appellant's Civil Service Commis- 
sion hearing on his removal appeal, Labor was represented by Mr. Fin- 
negan. 


It was at this Civil Service Commission hearing, where Mr. Finne- 
gan was under oath (JA 174), that he committed perjury at least once: 


MR, FINNEGAN: .... The employment of Mr. 
Albamonte was completely legal. ... That was the 
extent of the irregularity. (JA 206) 


The two sentences just quoted are demonstrably perjurous: See JA207- 
208; the witness speaking therein is appellant. In an excerpt from ap- 
pellant's earlier intra-Labor grievance appeal-brief to the Secretary of 
Labor, more detailed data about the subject-matter of the perjury are 
found. (Lower half of JA 132 through JA 135) 


Appellant's Grievance Appeal-brief Discredits 
Messrs, Finnegan and McVeigh 


Appellant's intra-Labor grievance appeal-brief discredits, or pur- 
ports to discredit, Director of Personnel McVeigh and Mr. Finnegan. 
For example: 


(a) Lower half JA 132-135: Mr. Finnegan knew ee he had vio- 
lated appellant's rights and failed in his own duties when he refused to 
answer a question put to him at appellant's grievance-hearing (JA 134- 
135), He did not repeat this specific dereliction. At a later grievance 
hearing of another employee, the same question was put to Mr. Finne- 
gan. He answered it. Relying heavily on Mr, Finnegan's answer, the 
Grievance Committee in the latter case found /fo7 that eenovee (Item 
No. 8, JA 65). 


(b) A memo dated November 7, 1961, to appellant om Director 
of Personnel McVeigh, is labelled Exhibit B of appellant's grievance 
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brief to the Secretary (JA 137-139). That grievance brief devotes 14 
pages to an analysis of said Exhibit B, (The Index of the grievance brief 
indicates that Exhibit B is discussed on pages 5-18; JA 131.) In con- 
cluding said 14 page analysis, the appeal brief says: 


Exhibit B ~ Summary: The first and second half of 
the third paragraph of Exhibit B each reveals a fatal 
violation of the Department's rules. On the whole, 
Exhibit B appears to evidence a distressing lack of 
sincerity and/or a lack of awareness of the signifi- 
cance of the information contained therein. (JA 132) 


Messrs. Finnegan and McVeigh's Purported Forwarding 
of Grievance Brief to the Secretary: Corroboration Is 
Refused 


It was to this same Director of Personnel McVeigh and his subor- 
dinate Mr. Finnegan, discredited by appellant's appeal brief, that, on 
December 13, 1961 (Compl. Par. 12, JA 7, 21), appellant necessarily 
entrusted said brief for forwarding to the Secretary of Labor (Compl. 
Par. 31-5(b), JA 14, 22). A month and a half later, in advising the Sec- 
retary of appellant's appeal, Messrs. McVeigh and Finnegan implied 
that, as they interpreted Departmental rules, appellant was permitted 
only a bare request for Secretarial review of the grievance record 
(Compl. Par. 13, JA 7-8, 21). That Messrs. McVeigh and Finnegan so 
interpreted Departmental rules is demonstrably untrue. (Items 2 and 
3, JA 137; last paragraph, JA 140) In their same advice to the Secre- 
tary (Compl. Par. 13, JA 7-8, 21 supra), Messrs. McVeigh and Finne- 
gan implied that such a bare request, unaccompanied by a brief, had in 
fact been submitted by appellant. This implication also, of course, is 
false. And lastly, in their same advice to the Secretary, Messrs. Mc- 
Veigh and Finnegan recommended to the Secretary that he sign their 
enclosed prepared memorandum in which, to analyze the grievance rec- 
ord and make recommendations to the Secretary for its disposition, 
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they had designated Mr. David S, North (Compl. Par. 13, JA 7-8, 21 
supra), 


The subsequent alleged Secretarial decision of his grievance fail- 
ing to answer, or even acknowledge, his appeal-brief, appellant asked 
Director of Personnel McVeigh if his office had forwarded the brief to 
the Secretary. (Item 3, JA 52) Director of Personnel McVeigh's an- 
swer was "Yes." (JA 66) 


Appellant then wrote to the Secretary; appellant suggested (top JA 
146) that no-one in the Secretary's office had seen appellant's brief, 
that (last par. JA 147) the Offiee of Personnel Administration (McVeigh- 
Finnegan) had in fact failed to forward the brief to the Secretary, and 
appellant suggested their motive. Appellant added: "Out of respect for 
himself and for the Civil Service Merit System, [appellant] has refused 
to accept his change in post of duty." (Last par., JA 147) The Secre- 
tary's Executive Assistant Shulman answered, promising, presently, to 
"go into [appellant's] memorandum in detail with the Secretary." (JA 
149) In response, appellant advised Mr. Shulman of reasons for inform- 
ing the Secretary without delay (JA 150). Appellant never heard from 
Mr. Shulman again — appellant so advised the Civil Service Commis- 
sion's Board of Appeals and Review (top JA 111). Did Mr. Shulman 
ever "go into [appellant's] memorandum in detail with the Secretary"? 
The record has no answer. While waiting for Mr. Shulman's answer 
(which never came), appellant was discharged. 


Similarly, before his discharge, appellant made persistent efforts 
to get corroboration from Mr. North (whose designation to study the 
grievance record had been recommended to the Secretary by Messrs. 
McVeigh-Finnegan — Compl. Par. 13, supva —and whose memorandum of 
recommendations to the Secretary, although basedon Mr. North's study of 
the grievance record, had failed to acknowledge appellant's appeal- 
brief, and whose memorandum of recommendations had then become 
the Secretary's decision when "A.J.G."" had been endorsed on it) that 
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appellant's grievance appeal-brief had in fact been included with the 
grievance record forwarded to him by the Office of Personnel Adminis- 
tration, personified by Messrs, McVeigh-Finnegan. But Mr. Northre- 
ferred all requests for corroboration to the selfsame Messrs. McVeigh- 
Finnegan. (JA 53-58) 


Appellant's Grievance Appeal-brief: Labor Withheld 

It From the Civil Service Commission; the Commis- 

sion Withheld It From the District Court 

At appellant's Civil Service Commission hearing, Mr. Finnegan 
demonstrated his familiarity with the contents of appellant's Secretari- 
al grievance appeal-brief (top JA 200). This familiarity, no doubt, is 
the reason that, while admitting that Labor had it in its official records, 
and despite the requests, thinly disguised as suggestions, by the Civil 
Service Commission Appeals Examiner that he do so, Mr. Finnegan 
twice refused to submit that Secretarial appeal-brief in evidence be- 
fore the Commission. At no little expense, the brief was later sub- 
mitted to the Commission by appellant (JA 198-200). 


Thereafter, in his District Court Complaint, appellant alleged that 
Labor's Office of Personnel Administration had fraudulently withheld 
from the Secretary of Labor that same grievance appeal-brief (top JA 
14). Later, despite having promised the District Court to file the com- 
plete Civil Service Commission record (last sentence of first para- 
graph of "Statement,'’ JA 25), the Government filed with the Court a 
record that failed to include said grievance appeal-brief. The Civil 
Service Commission certified to the Court that the appeal-brief "is 
missing," *° And still later, appellant having challenged the absence of 
the appeal-brief from the Commission's official records, the Govern- 


» For the Commission's notation that an item No. 8 "is missing": Item No. 
41, JA 30. 
For the identification of the "missing" No. 8 of enclosure 41 as the griev- 
ance appeal-brief: Bottom JA 65-top JA 66; top JA 67. 
For the Commission's certification: JA 28. 
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ment belatedly filed it with the District Court (JA 130-131). Note that 
the District Court is not told wky the brief was certified as ''missing," 
nor why it is missing no longer. But the Court zs in effect advised that 
Government counsel knew nothing of the matter, that the blame lies 
with the Civi! Service Commission (JA 131). 


Analysis of Record Proof: 

(a) The Grievance Appeal-brief Was Fraudulently With- 
held From the Secretary of Labor. 

(b) The Memorandum "Authenticating" the Secretary ts 
Grievance Decision Is Fraudulent. 


See Items No. 9, 8, of App. Br. 55. 


Analysis of the record reveals that each major stepinthe process- 
ing of appellant's intra-Labor grievance appeal to the Secretary — the 
transmission of appellant's grievance appeal-brief to the Secretary of 
Labor (JA 8), the designation by the Secretary of Mr. North to review 


the grievance record and make recommendations for a Secretarial de- 
cision (JA 8), the transmission of the Secretary's subsequent decision 
("A.J.G.") to appellant (JA 141-145), and the Secretary's subsequent 
authentication of "A.J.G.,"" addressed to Labor's Mr. North and ulti- 
mately submitted to the Civil Service Commission (JA 62-64) — all 
were controlled by Labor's Office of Personnel Administration, person- 
ified by the perjurous (page 19, supra) Mr. Harold E. Finnegan. 


But when appellant sought from other Labor officials corrobora- 
tion that the Office of Personnel Administration (Mr. Finnegan) had 
acted properly, in zo instance was it forthcoming. Neither Mr. Shul- 
man nor Mr. North would corroborate that the Secretary's office had 
received appellant's appeal-brief from the Office of Personnel Admin- 
istration (pp. 21-22, supra). As for the Secretary's grievance decision: 
The Secretary's authentication of ''A.J.G."" — which took the form of a 
memorandum addressed by the Secretary to Labor's Mr, ‘North (JA63, 
64) -- had been requested by the Civil Service Commission from the 
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perjurous Mr. Finnegan (JA 220-221); a copy was submitted to the Civil 
Service Commission by Mr. McVeigh (Mr. Finnegan) (JA 62); it was 
purportedly secured from the addressee, Mr. North, by Mr. Finnegan 
(JA 82-83); Mr. Finnegan had indeed testified under oath that he had 
been trying to get authentication of 'A.J.G."" (top JA 220). But the ad- 
dressee, Mr. North (just as he had earlier refused to confirm that he 
had received appellant's grievance appeal-brief from Messrs. McVeigh- 
Finnegan -- see the second sentence of the instant paragraph), now re- 
fused to confirm that he had ever received the original of the authenti- 
cating memorandum from the Secretary, let alone that he had given it 
to Mr. Finnegan (JA 72, 75, 77-78, 79-80, 83-85). Mr. North referred 
all inquiries to -- naturally — Mr. McVeigh (Finnegan). (zbzd.) But 
the original of the memorandum authenticating "A.J.G."" was in Mr. 
Finnegan's possession (JA 74-75,76). And, as we shall now see, itwas 
undoubtedly he that fabricated it in the first place. 


Since it had been prepared for further dissemination to interested 
parties, inthe "'trust" that it "clarifies the situation" (JA 63), why would 
the Secretary have addressed the authentication of "A.J.G." to Mr. 
North? Mr, North was uncommunicative and "answerable only to the 
Secretary." (JA 56, 53-55) In Civil Service Commission hearings such 
as that afforded appellant, "Statements of witnesses shall be by affida- 
vit, when practicable... ."" (CFR, 1949 Ed., Sec. 22.401 (b)) Assuming, 
arguendo, that the original of the Secretary of Labor's authenticating 
memorandum to Mr. North (JA 63, 64) bears, rather than a stamped 
signature, the genuine written signature of the Secretary: There canbe 
no doubt that the memorandum was prepared for the Secretary's signa- 
ture by the perjurous Mr, Finnegan; that it was written expressly to 
answer the questions put to Mr. Finnegan by the Civil Service Commis- 
sion Hearing Examiner (top JA 220- middle JA 221); and that it was 


oe Messrs. McVeigh-Finnegan prepared documents for the Secretary's signa- 
ture — see Compl. Par. 13, JA 8, and see lines 17-19 and Footnote 9 of page 18, 
supra. 
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addressed not to the Commission's Hearing-examiner but to the Depart- 
ment of Labor's Mr. North only to camouflage written testimony as a 
fortuitously written document ~ thus circumventing the affidavit require- 
ment. The Secretary would of course personally verify the contents of 
an affidavit presented to him for signature; but he obviously did not rec- 
ognize the memorandum in question as camouflaged testimony — he ac- 
cepted it as a routine personnel matter and signed it not upon confirma- 
tion of its contents, but upon reliance on the good faith of the Office of 
Personnel Administration (Mr. Finnegan) which presented it to him for 
signature. The contents of the document are false, of course — that is 
why the Secretary's signature was obtained by deceit. 


Indeed, if the contents of the document are factual (JA 63), when 
the Secretary's Executive Assistant Shulman failed to answer appel- 
lant's memorandum (page 21 supra) — a memorandum in which appel- 
lant had indicated his doubt as to the authenticity of the signed '"A.J.G." 
adopting the grievance decision, and in which appellant had indicated 
that for this reason, among others, he had "refused to accept his change 
in post of duty" (JA 147) — Mr. Shulman knew that "'A.J.G." was authen- 
tic, knew, in fact, that he himself had written those approving initials at 
the Secretary's request and in the Secretary's presence. Instead of 
dissolving appellant's doubt about ''A.J.G.,"" and thus perhaps enabling 
appellant to accept his transfer and avoid discharge, Mr. Shulman, in- 
credibly, chose to remain silent. Appellant's doubt persisted, he failed 
to report to Detroit, he was discharged, 


In summary: The Board of Appeals and Review (Civil Service 
Comm.) failed to make findings as to whether the authority for appel- 
lant's transfer was forged, or as to whether appellant's grievance ap- 
peal-brief had been fraudulently withheld from the Secretary. As for 
Government counsel's post hoc adjudication of these matters: "The 
Secretary of Labor's certification," which is purportedly "wholly dis- 
positive" of appellant's forgery claim (Govt. Br. 13), is itself a fraud. 
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And contrary to Government counsel's contention (Govt. Br. 13), the 
record proves that the grievance appeal-brief was fraudulently withheld 
from the Secretary of Labor. 


CONCLUSION 


Appellant's Conclusion — as stated at pages 59-60 of his Brief, 
and as amended at pp. 2-3, supra, is valid. 


Respectfully submitted, 


WILFRED HANDLER 
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PRELIMINARY STATEMENT 


Appellant respectfully petitions this Court for a rehearing. The 
grounds for said petition are outlined immediately below, following 
which they are detailed. 


PETITION'S GROUNDS IN OUTLINE 


Apparently relying only on the good faith of the appellees (the Gov- 
ernment) and the brief submitted in their behalf, completely ignoring 
appellant's meticulously documented briefs, in its decision, as is dem- 
onstrated infra by reference to the briefs in the case, the Court of Ap- 
peals unwittingly commits the following outrages: 


A. Implicitly tells appellant that regarding his efforts to gain Fed- 
eral reemployment, he must either forfeit his prescribed preferred 
status, indeed forfeit any real opportunity to ever again work for the 
Federal Government in resumption of his 20 year Federal career, or 
else repeatedly execute false certificates, each "punishable by fine or 
imprisonment.” 

Page 3 infra 

B. Overrules established law, and sets a precedent for new law 
that, in the words of a former judge of this Court, will be "a greater 
menace to our institutions than the threat of the atomic bomb.” i 

Page 5 mfra 


C. Adopts and asserts as a factual basis for its decision a conten- 
tion from the Government's brief that is completely without basis, and 
is in fact a vicious lie. 

Page 8 infra 

D. While purportedly "cutting directly to the heart of this appel- 
lant's contentions," in fact totally ignores all of them. None of appel- 
lant’s eleven points on appeal is answered, not one is even acknowledged. 
Thus in substance, but not in form, appellant has been denied his day in 
this Court. 

Page 8 infra 


E. Affirms a decision in favor of the Government even though the 
Government's brief is demonstrably totally devoid of merit, and, bor- 
rowing past words from one of the judges who authored the decision of 
the Court of Appeals, warrants only "contempt" not only upon "moral 
and ethical grounds," but also because of its ''stupidity'' and ''unbelieve- 
able arrogance" in assuming that "appellate judges" may be "tricked" 
by "inaccurate phrasings of such features as the questions presented 


: Reynolds v. Lovett, 91 App. D.C. 276, 277, 201 F.2d 181, 182 (1952). Cited 
at Appellant's Br. 57. 


and the facts" 2 and by outright misstatements of fact. Appellant's dem- 
onstration of the contemptible total worthlessness of the Government's 
brief is documented infra. 

Page 9 mfra 


PETITION'S GROUNDS IN DETAIL 


A. The Court Implicitly Tells Appellant To 
Repeatedly Execute False Certificates 


The natural consequence of the Court's decision is that appellant 
must forefeit his prescribed preferred status as to Federal reemploy- 
ment, in fact must forfeit avy real opportunity to ever again work for 
the Government, or else repeatedly, in writing, lie. It also happens, 
and it is also an expected consequence of the decision, that the ‘lies must 
be in certificate form. 


The Government admits that the specific separation action effected 
against appellant was — and that despite the ineffective "corrected 'No- 
tification’ '"' issued 6 weeks later, after appellant's Civil Service Com- 
mission hearing, it remains — a removal. The Government's Brief 
cites, but like the Civil Service Commission it urges no significance 
for, the "corrected 'Notification.''' (Reply Br. 3-6) Indeed, the Civil 
Service Commission found the "corrected 'Notification' oe no effect 
and "inconsequential" (Reply Br. 5-6), and since it conflicts with the 


facts (incorrectly, it reports the specific separation actionas one other 
than removal), according to the Federal Personnel Manual the Notifica- 
tion may yet again be changed to correctly re-identify the action effected 
asaremoval. (Item (a), Reply Br. 4) Moreover, the excessively severe 
(infra) removal action was effected knowingly, deliberately, and over ap- 
pellant's protests. See Item II, Appellant's Br. 15 et seq. 


2 Prettyman, Observations Concerning Appellate Advocacy, 39 Virginia Law 
Review 298, April 1953. 


The removal action effected against appellant is a punitive one (see 
next paragraph), a more severe discharge action than the one that had 
been proposed, more severe than the one prescribed. The specific dis- 
charge action proposed and prescribed are one and the same — it is non- 
punitive, and if effected would have entitled appellant to preferred reem- 
ployment status — Item (b), Appellant's Br. 39-41; Item 3, Appellant's 
Br. 47-48. Upon his separation, had appellant applied for that preferred 
status, he would have been required, under "penalty of fine or imprison- 
ment," to certify as to the "Reason for leaving"’ said job. Similarly, and 
under threat of the same penalties, appellant must make that same certi- 
fication now ® and henceforth in seeking Federal employment. 


But as explained two paragraphs above, the actual reason for 
appellant's leaving his job with the Department of Labor, succinctly, 
correctly, and precisely stated, is ''removal" — a reason that auto- 
matically eliminates appellant from any consideration for reemployment. 
See Item (d), Appellant's Br. 36; see Item B(a), Appellant's Br. 38-39. 
And see appellant's unchallenged sworn testimony that a Civil Service 
Commission official had told him he would be "wasting [his] time" ap- 
plying for Federal employment if he had in fact been removed — pp. 32- 
33 of Gov't. Exhibit B at JA 179, cited at Appellant's Br. 35, last line. 


Queries: 1. On each Civil Service Commission Form 57 appellant 
now submits in seeking Federal employment, should he eliminate him- 
self from employment consideration, and render the Form 57 worth- 
less, by factually certifying that his job with the Department of Labor 
ended with removal? Or, on each Form 57, should he adopt the lie re- 
flected on the ineffective "corrected 'Notification'" and execute a false 
certificate?) And even so, what of the 6 weeks immediately following 
his removal, before the issuance of the "corrected 'Notification' ''? 


2 U.S. Civil Service Commission Standard Form 57, Application for Federal 
Employment. 
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And what if the Notification is changed again, as the Federal Personnel 
Manual permits, to correctly reflect the removal action in fact effected ? 


2. The Court of Appeals' decision reads: "Since there was a ra- 
tional basis for the appellant's separation from service . »." Query: 
As distinghished from other types of separation, was there a rational 
basis for appellant's removal? See JA 107, last paragraph, through 8 
lines from the bottom of JA 108, cited at Reply Br. 8; and see Reply 
Br. 8-9. 


B. The Court's Decision Overrules Established Rules 
of Law and Sets a Precedent for Unbelievably 
Outrageous and Dangerous New Ones 
1. The Government's pleadings in the District Court, in conjunc- 
tion with the Government's Brief in this Court, concede the validity of 
appellant's Argument-Points I through V (see Reply Brief 3, the last 
paragraph beginning thereon). Therefore, this Court's decision may 
hereafter be cited in support of the following incredible rules of law 
(Unlike Nos. 2 and 3 of the instant part B, the instant part No. 1 does 
not identify the specific circumstances, because the defects cited in 
the instant part No. 1 are additional defects all stemming from the ef- 
fecting of the excessively severe vemoval action, already discussed 
supra.): ; 
A discharge from Federal employment is valid even though: 


(a) The discharging agency deliberately violates material proce- 
dural requirements of the Veterans' Preference Act as expressly pre- 
scribed by the Federal Personnel Manual. Appellant's Argument- Points 
I, 0, Appellant's Br. 32 ff. 


(b) The discharging agency deliberately violates basic and funda- 
mental provisions of the Veterans' Preference Act itself, Appellant's 
Argument- Points I, IV, Appellant's Br. 42 ff. 


(c) The discharging agency exceeds its legal discretionary author - 
ity by deliberately violating still other material provisions of the Fed- 
eral Personnel Manual (other than those cited in item (a) above) that 
are unrelated to the Veterans' Preference Act. Appellant's Argument- 
Point V, Appellant's Br. 46 ff. 


2. Since appellant's Argument-Points VI and VI had been docu- 
mented and made earlier to the Civil Service Commission, and since 
the Commission failed to rule on (or even acknowledge) them, the Com- 
mission's decision in effect assumed the validity of the factual bases for 
those arguments, but disagreed with the ultimate legal conclusion — that 
appellant's removal is void — to be drawn from them. Appellant's Br. 
49 ff., 52 ff; Reply Br. 12-26. The Court has in effect adopted the Com- 
mission's views.* The Court's decision may therefore be cited in sup- 
port of the following incredible rules of law: 


(a) Where an employee's change in duty station is unauthorized and 
illegal — i.e., the specific authorization cited by the agency is a forgery 
~ and where the employee's appeal-brief, submitted to the agency's 
Secretary in accord with agency regulations, had been fraudulently sup- 
pressed from the Secretary, and where the employee refuses to honor 
said transfer because he recognizes” and is unwilling to become a party 
to the cited forgery and fraudulent suppression, and where the perpetra- 
tors of said forgery and suppression thereupon and for that reason dis- 
charge the employee, said discharge will be sustained by the Courts, 
being a discharge "for such cause as will promote the efficiency of the 


Petits the standard of judicial review is that of whether there is evidence of 
substance in [the Civil Service Commission record] which supports the Commis- 
sion's view of the matter." Dabney v. Freeman, 123 U.S. App. D.C., 166, 168, 
358 F.2d 533, 535 (1965). i 


5 Admittedly, on its face, the transfer's authorization was invalid. Reply Br. 
16, Item (C) thereon. Compliance with such a transfer order would not be re- 
quired even under military discipline, 


service ..." Veterans’ Preference Act of 1944, 5 U.S.C. 863. See ap- 
pellant's Argument- Point VI, Appellant's Br. 52 ff.; Reply Br. 12-26. 


(b) That a Civil Service Commission Appeals Examiner finds a 
stipulation of fact made by the discharging agency incredible (JA 178, 
lines 18-24), thus indicating that he recognizes the validity of the dis- 
charged employee's contention that he had received only 3 days, rather 
than the prescribed 10, to answer the charges preferred ‘against him, 
and said Appeals Examiner thereafter requires a ten minute recess to 
recover from the shock (JA 178, lines 18-27), is no assurance that it will 
shock the conscience of the Court. See Point VIof Appellant's Argument, 
Appellant's Br. 49. And see appellant's unchallenged sworn testimony 
about the inhibition of the answer he was privileged by law to make: "I 
was actually waiting before making my answer to find out what was meant 
in the letter of charges when it said the Secretary had approved my 
transfer." JA 212, 1st paragraph, cited at Appellant's Br. 25, 50. 


3. Since the pertinent facts are uncontested, the Court's decision in 
the instant case may be hereafter cited in support of the ee in- 
credible rules of law: 


(a) Where, in considering a discharged employee's appeal: the Civil 
Service Commission either fails entirely to consider documentary evi- 
dence submitted to it by said employee because the evidence later be- 
came "missing," or "considers" the evidence only in bad faith, as evi- 
denced by the Commission's subsequent attempt to withhold said evidence 
from the District Court by falsely certifying to the Court that the evi- 
dence is "missing,"* the Commission's adjudication of the employee's ap- 
peal is nevertheless valid and will be upheld by the Courts. See Point 
VIII, Appellant's Br. 56; Reply Br., last paragraph beginning on page 22. 


(b) Where the U. S. Attorney's Office unwittingly collaborates with 
appellant to demonstrate to the Court that the Civil Service Commis- 
sion's decision is fraudulent, the Commission's adjudication of the em- 
ployee's appeal will nevertheless be sustained by the Courts. See Reply 
Brief, 8-9. 


{c) Although said rules exempt no-one, the requirements of Rule 
33 (Federal Rules of Civil Procedure) that objections to interrogatories 
be filed within 10 days, and of Rule 30(b) that a motion for a protective 
order be '"’seasonably made," will be applied to all litigants except Gov- 
ernment officials accused of error and fraud. See Appellant's Br. 56; 
Reply Br. 6-7. 


C. As a Factual Basis for Its Decision, the 
Court Adopts and Asserts a Vicious Lie 


This Court gives as a basis for its decision: ". . . despite the ap- 
pellant's insistence, it is not open to us to subject the Secretary to ex- 
amination in respect of the decision he had reached."' Appellant's "in- 
sistence"’ on examining the Secretary is a vicious lie originating in the 
Government's Brief, unwittingly adopted by the Court. See Reply Brief 
3. Moreover, appellant has never questioned the good faith of the de- 
centralization in years 1960-1961 (Item 4, JA 6), has never denied that 
as of May 6,':1962, more than a year after said decentralization, he was 
directed to report for duty in Detroit (Item 17, JA 9), has never denied 
the Department of Labor's right to change its employees' posts of duty, 
has never attempted to subject the Secretary to examination in respect 
of any decision. Reply Br. 3, supra. 


In this connection, the Court's citation (adopted from the Govern- 
ment's Brief) of a Supreme Court decision is completely unjustified. 
See Reply Br. 17. 


D. Appellant Has Been Denied His Day in This Court 


The instant petition, in its entirety, demonstrates that rather than 
"cutting directly to the heart of this appellant's contentions" as it ex- 
plicitly professes, the Court's decision totally ignores ail of them, in 
fact ignores appellant's appeal. None of appellant's points on appeal 
is even acknowledged. See, e.g., Items A 1, 2, pages 4-5 supra; Items 
B 1, 2, 3, pages 5-8 supra. 


Thus in substance, although not in form, appellant has been denied 
his day in this Court. This is injustice than which there is none more 
cruel or insidious; injustice under color of — accompanied by all the 
solemn trappings of — justice. 


E. Appellant Has Demonstrated the Complete | 
Worthlessness of the Government's Brief 
The contemptible worthlessness of each and every part of the Gov- 
ernment's Argument has been demonstrated as follows: 


Gov't. Point I See Reply Br. 
Gov't. Point I (A), (B) See Reply Br 


Gov't. Point I (C): Forgery See Reply Br 
Suppression : 
of brief See Reply Br 


Gov't. Point II See Reply Br 


CONCLUSION 


It is respectfully submitted that, at the very least, the Court should 
either truly reach appellant's contentions, or else eliminate from its 
decision the specific assertion that it does So. But in either event, it is 
respectfully submitted that for appellant to know the position in which 
the Court leaves him, the Court must answer the queries in Items A 1, 

2 (pages 4-5 supra). And the vicious lie that the Court adopts from the 
Government's brief should be deleted from its decision, as should the 
related unjustified citation to a Supreme Court decision (Item C, page 8 
supra). Also, SO that appellant may know that they apply not only to him, 
but to all subsequent litigants, the Court's decision should enunciate 
clearly the incredible, outrageous, dangerous, new rules of law for which 
it becomes authority. Item B-1, 2, 3, pages 5-8 supra. ! 


Preferably, of course, the monstrous injustice effected by finding 
against appellant should be reversed. It makes of the Veterans’ Pref- 
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erence Actahollow mockery. Today, American servicemen are risking 
their lives, some losing them. Tomorrow, those lucky enough to sur- 
vive may need to assert in Court the veterans’ rights given them by a 
grateful Congress. What does this Court now tell them to expect? 


Respectfully submitted, 


WILFRED HANDLER 
P.O. Box 1052 
Baltimore, Maryland 

Appellant, pvo se 


AFFIDAVIT OF GOOD FAITH 


I hereby affirm that the foregoing Appellant's Petition for Rehear- 
ing is presented in good faith and not for delay. 


WILFRED HANDLER 
Appellant, pro se 


Subscribed and sworn to before me this day of April, 1967 


NOTARY PUBLIC 
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AFFIDAVIT OF SERVICE 
I hereby affirm thatI have personally served on appellees’ attorney, 
U.S. Attorney,Washington, D.C., two copies of the foregoing Appellant's 
Petition for Rehearing on this day of April, 1967. 


_ 
WILFRED HANDLER 
Appellant, pvo sé 


Subscribed and sworn to before me this day of April, 1967. 


i ———— 


NOTARY PUBLIC 


